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In the United States Circuit Court of Appeals, for tJie Ninth

Circuit.

J. P. ROBERTS et al.,

vs.

B'RED J. DATE et al.,

Plaintiffs, i

Defendants.

Order Extending Time to Docket Cause.

Good cause shown thexefor, it is ordered that appel-

lants in the above-entitled cause be, and they are hereby,

granted thirty (30) days from date hereof within which

to file their record on appeal and docket the case with

the clerk of thisi court.

Dated July 29th, 1902.

WM. W. MORROW,

Judge.

[Endorsed] : No. 872. In the United States Circuit

Court of Appeals, for the Ninth Circuit. J. P. Roberts

et al.. Plaintiffs, vs. Fred J. Date, et al.. Defendants. Order

Extending Time in Which to File Record on Appeal and

Docket Case. Filed July 29, 1902. F. D. Monckton.

Clerk. By Meredith Sawyer, Deputy Clerk.
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In the District Court of the United States for the District of

AlaskUy in and for the First Division.

JAMES P. KOBERTS, ALBERT
WHITE, and GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSENTHAL,
W. W. BECK, and E. C. VAN
BRUNDT,

Defendants.

Citation on Appeal (Original).

United States of America—ss.

The United States of America, to Fred J. Date, Louis

Rosenthal, W. W. Beck, E. C. Van Brundt, and Each
of Them, and to Messrs. Donohoe and Lyons, Their
Attorneys, Greeting:

You are hereby cited and admonished to be and ap-
pear in the United States Circuit Court of Appeals for
the Ninth Circuit, to be held at the city of San Fran-
cisco, in the State of California, within thirty days from
the date of this writ pursuant to an appeal filed in the
clerk's office of the United States District Court for the
District of Alaska, Division No. 1, wherein James P
Roberts, Albert White, and George Hogg are tho plain-
tiffs and appellants, and you are defendants and respond-
ents, to show cause, if any there be, why the judgment



vs. Fred J. Date ct al. 3

in said appeal mentioned should not be corrected and

speedy justice should not be done to the parties in that

behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court, of the United States

of America, this 21st day of June, A. D. 1902, and of the

Independence of the United States the 126th.

M. C. BROWN,
Judge of the United States District Court for the Dis-

trict of Alaska, Diyision No. 1,

Attest:

[Seal] W. J. HILLS,

Clerk.

United States of America, 1
>^ ss.

First Division, District of Alaska.
J

I hereby certify that the within citation came into

my hands for service on July 7, 1902, and that I serv-ed

the same at Juneau, within the said Division and Dis-

trict, on the 8th day of July, 1902, by delivering a certi-

fied copy thereof tO' T. J. Donohoe, Esq., one of the at-

torneys for respondents and defendants personally and

in person.

Dated Juneau, Alaska, July 8, 1902.

JAMES M. SHOUP,
United States Marshal.

W. H. McNair,

By Chief Office Deputy.

Marshal's Fees: 1 service, |3.00. Paid by Winn &
Shackleford.
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[Eiulorsed]: Xo. iX. lii the United States District

Court for the District of Alaska, Division No. 1. Jas. P.

Koberts et al., Plaintiffs, vs. Fred J. Date et al.. Defend-
ants. Citation on Appeal. Filed July 9, 1902. W. J.

Hills, Clerk.

Tfi the District Court of the United States for the District of

Alaska, in and for the First Division.

JAMES P. ROBERTS, ALBERT
WHITE, and GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSENTHAL,
W. W. BECK, and E. C. VAN
BRUNDT,

Defendants.

Complaint.

The plaintiffs complain of the defendants in the above-

entitled action, and for cause of action against them say:

1st. That the plaintiffs and defendants are, and each
of them is, a resident of the District of Alaska.

2d. That the plaintiffs are the owners of and are en-
titled to the immediate possession of the following de-
scribed real estate and mining- premises, situate in
Chesna Mining District, Alaska, to wit:

An undivided one-half interest in and to the Hum-
dinger Placer Mining Claim, located by Fred J. Date
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and I^uis Rosenthal, on Slate Creek, June 22d, 1900, and

filed for record July 3d, 1900, and duly recorded in Book

1, paj^e 26, of the Chesua Mining Kecords, to which said

records reference is hereby made for a more particular

description of said mining claim.

Also an undivided one-half interest in and to the Marie

Placer Mining Claim, located by Fred J. Date and Louis

Rosenthal, on Miller Gulch, on July 5th, 1900; the loca-

tion certificate of which was filed for record August 6th,

1900, and recorded in book 1, page 211 of the Chesna

Mining Records, to which reference is hereby made for

a more particular description of said mining claim;

aho an undivided two-fifths in and to the Discovery

Placer Mining Claim on Eagle Canyon, located June

19th, 1900, by Fred J. Date, Phad DaChile, Louis Rosen-

thal, Archie Park, and H. E. F. King, and recorded Aug-

ust 22d, 1900, and book 2, page 24, of the Chesna Mining

Records, to w^hich reference is hereby made for a more

particular description of said mining claim.

Also an undivided one-eighth interest in and to the

Eagle Canyon Placer Mining Claim, located on June

19th, 1900, by Fred J. Date, Louis Rosenthal, Phad Da-

Chile, H. E. F. King, John Stull, M. Dempsey, Archie

Park, and A. M. Powell, in Eagle Canyon, the location

certificate of which was duly recorded October 2d, 1900,

in book 2, page 26, of the Chesna Mining Records, to

which reference is hereby made for a more particular de-

scription of said mining claim.

3d. That the nature of plaintifif's ownership and

estate in and to said above-described real estate and
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mininj? promises, is as follows, to wit: That on the 1st

day of February, 1900, the plaintiff, James P. Roberts,

entered into an agreement with the defendant, Fred J.

Date, wherein and whereby it has agreed between said

pr.rtiee that the said James P. Roberts should furnish

rertain moneys, supplies, and provisions to said Fred J.

Date, in consideration that the said date should convey

to said Roberts an undivided one-half interest in and to

all mining properties acquired by him in Alaska, during

the year 1900; that said Roberts duly fulfilled his part

of said agreement, and furnished to said Date all

moneys, supplies and provisions as in said agreement

provided, and that said Date went upon the unoccupied

mineral domain of the United States, in Alaska, and duly

made the mining locations above mentioned, and made

discoveries of placer gold on said several mining loca-

tions, posted location notices on the ground, and marked

the boundaries thereof, plainly, so as to identify the

same, and in all respects did and performed all acts

required by the laws of the United States and the rules

and regulations of miners in said Chesna Mining District,

necessary to make valid locations of mining claims on

said several properties above mentioned, and the same

are now valid and subsisting mining claims; that said

several locations were made by said Date in his own
name, and in the names of the persons above mentioned,

while actually using and living on the supplies and pro-

visions furnished to him by said Roberts, under what is

commonly known as a ''Grub-stake Contract," and not

otherwise.
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4th. That before the commencement of this action,

said Roberts duly sold, assigned and transferred an un-

divided interest in and to said mining claims to the plain-

tiffs George Hogg, and Albert White, and plaintiffs

are now co-owners in said interest therein, above de-

scribed.

5th. That the defendants, Louis Rosenthal, W. W.

Beck, and E, C. Van Brundt, have or claim to have some

right to or interest in said mining property adverse to

plaintiffs, the exact nature of which is to plaintiffs un-

known, but plaintiffs allege the fact to be that said pre-

tended interests, if any, were acquired by said last-

named defendants subsequent to the acquiring of plain-

tiffs' interest therein, and with full and actual notice

and knowledge of plaintiffs' rights and claims in the

premises.

6th. That defendants are in the actual possession of

said mining premises and the Whole thereof, and wrong-

fully withhold the possession thereof from the plaintiffs,

and refuse to allow plaintiffs, or either of them, to enter

upon said premises and work the same as they lawfully

have a right to do, according to their several interests

therein, to plaintiffs' damage in the sum of $2,500. That

said premises are gold placer claims, and defendants

threaten to and are about to work the same and take

out and extract the placer gold therefrom, leaving said

mining premises valueless. That defendants are insol-

vent and have no property out of which to respond in

damages to plaintiffs, and plaintiffs have no plain, speedy
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aiul adtHjuate remedy at low for the grievances herein

complained of.

Tth. That said defendant, Fred J. Date, has refused

and still refuses to perform his agreement under said

"Grub-stake Contract" of date February 1st, 1900, and

refused and still refuses to convey to said plaintiff James

P. Koberts, or to his assigns, the said one-half interest in

and to said mining claims, as provided in said agreement.

8th. That unless enjoined and restrained by the order

of this Court, the defendants will work said placer min-

ing claims, and extract the gold therefrom, during the

pendency of this action, to the irreparable injury of plain-

tiffs.

Wherefore the plaintiffs pray judgment against the de-

fendants as follows:

1st. That an order may be issued by the Court enjoin-

ing and restraining the defendants from working said

mining claims and extracting the gold' therefrom during

the pendency of this action, or until the further order of

the Court.

2d. That the plaintiffs may be decreed to be the own-

ers of and entitled to the possession of the said above-

described interests in said mining property.

3d. That the plaintiffs have and recover of the de-

fendants the sum of twenty-five hundred dollars, dam-

ages herein, and the costs and disbursements of this

action.

That the plaintiffs have such other and further relief
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in the premisee as to the Court may seem just and

equitable.

F. M. BROWN,
Attorney for Plaintiffs.

United States of America, ^
L ss.

District of Alaska, J

James P. Roberts, being first duly sworn according to

law, deposes and says: That he is one of the plaintiffs

in the above-entitled action; that he has read the within

and foregoing- complaint, understands the contents there-

of, and that he verily believes it to be true.

J. P. ROBERTS.

Subscribed and sworn to before me this 22d day of

April, A. D. 1901.

JAMES FISH,

Notary Public.

[Endorsed] : 71-A. No. 4. In the District Court of

the United States for the District of Alaska, First Divi-

sion. James P. Roberts et al., Plaintiffs, vs. Fred J.

Date et al.. Defendants. Complaint. Filed April 30,

1901. W. J. Hills, Clerk. Fred M. Brown, Attorney for

Plaintiffs.
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In I lie nisiricl Voinl of the United States for the District of

Alaska, in and for the First Division.

JA:MES p. ROBERTS, ALBERT
WHITE, aud GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSENTHAL,
^^^ W. beck, and E. C. VAN
BRUNDT,

Defendants.

Affidavits of James Fish, Sr., and E. B. Wheat.

United States of America, ^r

}>ss.

District of Alaska, J

James Fish, Sr., and E, B. Wheat, being duly and sev-

erally sworn, according to law, each for himself deposes

and says; That he is a resident of Valdez, Alaska, over

the age of twenty-one years, and is not a party to and is

not interested, directly, or indirectly, in the event of the

above-entitled action; that about the month of Novem-
ber, 1900, affiant heard the above-named defendant,

Date, say that he, the said Date, did not and would not

recognize the claim or demand of the said Roberts for
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an undivided one-half interesit in and to the mining prop-

erties located by said Date and others in the Chesna

Mining; District in the year 1900.

That said Date and the other defendants above named

have gone into the said Chesna Mining District this year,

with the avowed purpose of working said mining claims,

taking and extracting the gold therefrom.

JAS. FISH, Sr.

E. B. WHEAT.

Subscribed and sworn to before me this 22d day of

April, A. D. 1901.

[Seal] JAMES FISH,

Notary Public.

[Endorsed] : 71-A. No. 4. In the District Court of

the United States for the District of Alaska, First Divi-

sion. James P. Roberts et al., Plaintiffs, vs. Fred J.

Date et al., Defendants. Affidavits: of E. B. Wheat and

James Pish, Sr. Filed April 30, 1901. W. J. Hills,

Clerk. Fred M. Brown, Attorney for Plaintiffs.
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Ill the Dislriet Court of the United States for the District of

Alaska, in and for the First Division.

JAMES P. KOBEKTS, ALBERT
WHITE and GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSENTHAL,
W. W. BECK, and E. C. VAN
BRUNDT,

Defendants.

Affidavit of James P. Roberts.

United States of America,!
V ss.

District of Alaska. J

James P. Roberts, being duly sworn according to law,

deposes and says: That he is one of the plaintiffs in the

above-entitled action; that the mining premises in con-

troversy herein, are situate on Slate Creek, a tributary

of the Chesna River, about 240 miles north from Valdez,
Alaska, and that the trip from Valdez to said mining
property and return is a matter of great expense and
consumes a considerable time; that it is not practicable

or reasonable to have a deputy United States marshal
serve the papers in this action on the above-named de-

fendants, for the reason that there is no deputy United
States marshal nearer to said property where said de^
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fendants now are, than Valdez, Alaska, and that the ex-

penses and fees of such service would be very excessive.

That Frank Bartlett is a citizen of the United States,

over the age of twenty-one years, and is not a party to

and is not interested directly or indirectly in the above-

entitled action,*; that said Frank Bartlett is now at or

near said Slate Creek, where said defendants now are,

and that he would be a proper and suitable person to

be appointed] by the Court to make service of the papers

in this action on said defendants, and due return.

(Sdg.) J. P. ROBERTS.

Subscribed and sworn to before me this 22d day of

April, A. D. 1901.

[Seal] JAMES FISH,

Notary Public.

On reading and filing the foregoing affidavit, it is or-

dered that Frank Bartlett be, and he is hereby, author-

ized and directed to make service of the papers, includ-

ing the injunction issued by the Court herein, upon the

above-named defendants, Fred J. Date, Louis Rosenthal,

W. W. Beck, and E. C. Van Brundt, and make due re-

turn thereof.

Done by the Court at Juneau, Alaska, this 15th day of

May, 1901.

By the Court:

Judge.

Attest:

Clerk.
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[Endorsed]: 71-A. No. 4. In the District Court of

tlie United States for the District of Alaska, First Divi-

Biou. James P. Roberts et al., Plaintiffs, vs. Fred J. Date

et al., Defendants. Affidavit of J. P. Roberts. Filed

April 30, 1901. W. J. Hills, Clerk. Fred M. Brown,

Attorney for Plaintiffs.

Affidavit of Frank Bsrtlett.

United States of America, ^
S-ss.

District of Alaska. J

Frank Bartlett, being first duly sworn according to

law, deposes and says: That he is the identical person

appointed by the Court to make service of the summons,

complaint, order to show cause and injunctional order

and other papers in the case of James P. Roberts et al.

vs. Fred J. Date et al., pending in the United States Disr

trict Court for the District of Alaska, Division No. 1;

that he received the annexed summons and order of the

Court for service on the defendants in said action on the

29th day of June, A. D. 1901; that he served the same on

the defendants and each of them by delivering to and

leaving with each of said defendants, to wit; Louis Ros-

enthal, and E. C. Van Brundt, personally, in the Chesna
Mining District, Alaska, on the l>t day of July, A. B.

1901, a true and complete copy of said order of the

Court, summons and complaint in said action, and affi-

davit of Jas. Fish, Sr., and E. B. Wheat made and filed

in said action. ,1?:Wj
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Affiant further says that he is a male citizen of the

United States, over the age of twenty-one years, and is

not interested, directly or indirectly, in the event of the

above-entitled action, and that he knows the persons so

served to be the same persons mentioned as the defend-

ants in said action.

(Sigd.) FRANK BARTLETT.

Subscribed and sworn to before me this 1st day of

July, A. D. 1901.

[Seal] (Sgd.) H. H. HILDRETH,

Notary Public.

In the United States District Court, District of Alaska,

Division No. 1.

JAMES P. ROBERTS, ALBERT

'WHITE, and GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSENTHAL,

W. W. BECK, and E. C. VAN
BRUNDT,

Defendants.

Appointment of Frank J. Bartlett to Serve Summons, etc.

Frank J. Bartlett is hereby especially appointed to

serve the summons and copies of the complaint in the

defendants herein, and each of them, as well as the or-
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der to show cause issued in the above-entitled suit, to-

gether with all aflidavits and motion on which the said

order is based.

(Sgd.) M. C. BROWN,

Judge of Above Court.

Jn the United States District Court, for the District of

Alaska, Dwision Xo. 1.

JAMES P. ROBERTS, ALBERT

WHITE, and GEORGE HOGG,

Plaintiffs,

vs.

No. Tl-A.

FRED J. DATE, LOUIS ROSENTHAL,
'

W. W. BECK, and E. C. VAN
BRUNDT,

Defendants.

Summons.

To Fred J. Date, Louis Rosenthal, W. W. Beck, and E.

C. Van Brundt, Defendants, Greeting:

In the name of the United States of America: You are

hereby commanded to be and appear in the above-en-

titled Court, holden at Valdez, in said division of said

District, and answer the complaint filed against vou in

the above-entitled action within thirty days from the

date of the service of this summons and a copy of the
said complaint upon you, and if you fail so to appear and
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answer, for want thereof the plaintiffsi will apply to the

Court for the relief demanded in said complaint, a copy

of which is served herewith.

And you, the United States marshal of Division No.

1, of the District of Alaska, or any deputy, are hereby

required to make service of this summons) upon the said

defendant, and each of them, as by law required, and you

will make due return, hereof to the clerk of the court

within forty days from the date of delivery to you with

an endorsement hereon of your doings in the premises.

In witness whereof I have hereto set my hand and

affixed the seal of the above court this 30th day of

April, 1901.

[Seal] (Sgd.) W. J. HILLS,

Clerk.

United States of America,

District of Alaska,

Division No. 1.

I certify I received the within summons, together with

attached order of injunction, at Valdez, Alaska, on the

12th day of June, 1901, and executed the same by per-

sonally serving the said Fred J. Date with a copy of said

summons, copy of injunction, and affidavit, certified to

by plaintiff's attorney, at Valdez, Alaska, on the 12th

day of June, 1901.

Louis Rosenthal, W. W. Beck, and E. C. Van Rrundt,

not served, not found, and all papers turned over to at-

torney for plaintiff upon his showing order from District
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Jud{^(', appointing Frank Bartlett to make service on

defendants.

JAMES M. SHOUP,

United States Marshal.

By Edward C Hasey,

Deputy.

Marshal's fee, |G.OO.

[Endorsed] : Ko. 71-A. In the District Court of the

Uuitetl States, for the District of Alaska, Division No.

1. James P. Koberts et al., vs. Fred J. Date et al. Sum-

mons. Keturned and filed, June 12th, 1901. W. J. Hills,

Clerk.

In the United States District Court for the District of Al-

aska. Division No. L

JAMES P. ROBERTS, ALBERT
WHITE, and GEORGE HOGG,

Plaintiffs,

VIS.

FRED J. DATE, LOUIS ROSEN-

THAL, W. W. BECK, and E. C. VAN
BRUNDT,

Defendaujts.

Injunction.

It appearing to the satisfaction of the Court by the

verified complaint of the plaintiffs made and filed here-

in and the affidavits of Earnest B. Wheat and James
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Fish, Sr., made and filed herein, that the plaintiffs are

the owners of and entitled to the po'ssession of the fol-

lowing described real estate and nuining premises situ-

ate in Chesna Mining District, Alaska, to wit:

An undivided one-half interest in and to the Flum-

dinger Placer Mining Claim, located by Fred J, Date

and Louis Rosenthal on Slarte Creek, June 22d, 1900,

and filed for record July 3d, 1900, and duly recorded in

book 1, page 26 of the Chesna Mining Record's;

Also an undivided one-half interest in and to the Marie

Placer Mining Claim, located by Fred J. Date and Louis

Rosenthal on Miller Guch, on July 5th, 1900, the location

certificate of which wais filed for record August 6th, 1900,

and recorded in book 1, pajge 211 of the Chesna Mining

Records

;

Also an undivided twK)-fifths interest in and to the

Discovery Placer Mining Claim on Eagle Canyon, lo-

cated June 19ith, 1900, by Fred J. Date, Phad DaChile,

Louis Rosenthal, Archie Park and H. E. F. King, and

recorded August 22d, 1900, in book A, page 24 of the

Chesna IMining Records;

Also an undivided one-eighth interest in and to the

Eagle Canyon Placer Mining Claim, located on June 19th,

1900, by Fred J. Date, Louis Rosenthal, Phad DaChile,

H. E. F. King, John Stull, M. Dempsey, Archie Park, and

A. M. Powell in Eagle Cainyon, the locaition certificate

of which was duly recorded October 2d, 1900, in book 2,

page 26 of the Chesna Mining Records.

That the said defendants are in the actual possession

of said mining property and withhold the possession

thereof from plaintiffs wrongfully and unlawfully, and
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refuse to allow plaintiffs to work said miniug claims or

any portion thereof; and that defendants threaten to

and are about to work said mininig claims and exira. t

the gold therefrom, to the irreparable injury of plaintiffs;

that said defendants are insolvent, and for the injury

thus impending, plaintiffs have no plain, speedy and

adequate remedy at law; and said plaintiffs have fur-

nished and filed an undertaking with sufficient surety

in the sum of twenty-five hundred dollars to the effect

that they will pay to defendants all cosits and disburse-

ments that may be decreed to the defendants, and such

.damages, not exceeding |2,500, as defendants may sus-

tain by reason of the issuance of an injunction herein,

if the same be wrongful and without sufficient cause.

Now, therefore, it is by the Court ordered that the said

defendants show cause before the above-entitled Court

at Juneau, Alaska, on 2d day of September, A. D. 1901,

at the hour of two o'clock P. M. of said day, or as soon

thereafter as counsel can be heard, why an injunction

should not be issued, restraining them from working

the above-described mining premises and extracting the

gold therefrom, and in the meantime said defendants and

each of them, their servants, agents and employees and

all persons claiming under them or either of them, be

and they hereby are enjoined and restrained from work-

ing upon the above-described mining claims or taking

and extracting any gold therefrom.

It is further ordered that Frank Bartlett. be, and he

is hereby, authorized and directed to serve this order and
the summons and other papers to be served, upon said

defendants, and make due return thereof.
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Done at Juneau, District of Alaska, this 15th day of

May, A. D. 1901.

By the Court:

MELVILLE C. BROWN,
Judge.

Attest

:

Clerk.

[Endorsed] : 71-A. No. 4. In the United States Dis-

trict Count for the District of Alaska, Division No. 1.

James P. Roberts, Albert White, and Geo. Hogg, Plain-

tiffs, vs. Fred J. Date, Louis Rosenthal, W. W. Beck,

and E. C. Van Brundt, Defendants. Injunction. Filed

May 15th, 1901. W. J. Hills, Clerk,

In the United States District Court for the District of

Alaska, Division No. 1.

JAMES P. ROBERTS, ALBERT
WHITE, and GEORGE HOGG,

Plaintiffs,

VB.

FRED J. DATE, LOUIS ROSEN-

THAL, W. W. BECK, and E. C. VAN
BRUNT,

Defendants.

Answer of Fred J. Date.

Comes now the defendant, Fred J. Date, and answering

for himself only, admits, denies and alleges, as follows:
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I.

Keferriiij? to paragraph second of plaiutiff's complaint,

this defendant denies each and every allegation therein

contained; denies that plaintiffs or any of them has any

riirht, title or interest in or to any of the placer mining

claims described in plaintiffs' complaint, or to any part

of any of said placer mining claims.

II.

Referring to paragraph third of said complaint, this

defendant denies that on the 1st day of February, 1900,

or at any other date or time the plaintiff, James P. Rob-

erts entered into an agreement with this defendant

wherein or whereby it was agreed between said parties

that the said James P. Roberts should furnish certain

or any moneys, or supplies, or provisions to this defend-

ant in consideration that this defeudant should convey

to said Roberts an undivided one-half interest on any

interest in or to all on any mining properties acquired

by this defendant in Alaska during the year 1900, or to

be acquired by this defendant in Alaska at any future

time from said 1st day of February, 1900; denies that

said Roberts duly or otherwise fulfilled his part of said

jjretendcd agreement, or furnished to this defendant all

or any moneys or supplies, or provisions as in said alleged

agreement provided; denies that said several locations

described in plaintiffs' complaint or any of said locations

were made by this defendant in his own name or in the

names of any other person or persons, while actually

or otherwise using or living on the supplies or provisions

furnished to him by said Roberts under what is com-
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monly knowni as "grub-stake con/tract" or under any

other contract.

.' ni.

Referring to paragraph four of plaintiff'c complaint,

this defendant has no information sufficient to form a

belief as to whether or not said Roberts sold or assigned

or transferred an undivided interest or any other inter-

est in or to said mining claims or any part thereof to

the plaintiffs G^eorge Hogg) and Albert White or either

t)f them, and therefore denies the same; denies that

plaintiffs or any of them are now co-owners in said inter-

ests described in plaintiff's complaint; denies that said

plaintiffs or any of them are co-owners or owners at all

in any of said i^lacer mining claims described in plain-

tiff's complaint or in any portion of said placer mining

claims.

IV.

Referring to paragraph five of plaintiffs' complaint,

this defendant denies that the initerests acquired by de-

fendants Rosenthal, Beck and Van Brundt in said mining

claims or any of said defendants' interests in said claims,

were acquired by said defendantsl or any of them subse-

quent to the acquiring of plaintiffs' alleged interest

therein, or with full or actual or any notice or knowl-

«edge of plaintiffs' or any of their pretended rights or

claims in the said premises.

V.

Referring to paragraph six of plaintiffs' complaint,

this defendant denies that he wrongfully withholds the

possession of said placer mining claims or any of the
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pamo from plaintiffs or any of them; denies that plain-

lifTs or any of them liave a lawful right or any right to

enter upon said premises or any part thereof, or work

tlie same; denies that the withholding of the possession

by this defendant from plaintiffs has damaged them in

the sum of ($2,500) twenty-five hundred dollars, or any

other sum; denies that defendants or any of them are

insolvent or have no property out of which to respond

in damages.

VI.

Referring to paragraph seven of plaintiffs' complaint,

this defendant denies that he has refused or still refuses

to perform his agreement with James P. Roberts entered

into on the first day of February, 1900, and denies that

he has refused or still refuses to perform his part of any

agreement entered into with said James P. Roberts at

any other time; denies that he ever entered into any grub-

stake contract of any kind or character with said James

P. Roberts whereby this defendant was to convey any

interest in any mining properties to be acquired by this

defendant subsequent to the first day of February, 1900

;

denies that this defendant entered into a grub-stake con-

tract with said James P. Roberts at any time.

For a further and separate answer to plaintiffs' com-

plaint this defendant alleges:

I.

That defendant was on the first day of February, 1900,

the owner of and entitled to the possessoin of nine placer

mining claims located in the Chesna Mining District,
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District of Alaska, and two lode raining claims in the Dis-

trict of Alaska.

II.

That on the first clay of February, 1900, this defendant

'>enitered into a contract with defendant James P. Roberts,

one W. B. Finn and one J. F. Jilson, whereby it was mu-

tually agreed (by and between said parties and this de-

fendant that in consideration of said Roberts, Finn and

Jilson, furnishing all necessary expenses and supplies

for developing mines in Alaska during the year 1900, this

defendant would convey by quit-claim deed, all his right,

title and interest in and to an undivided one-half inter-

est in all of the hereinbefore mentioned placer and lode

mining claims which plaintiff was then the owner of, to

said Jilson, Roberts and Finn. But, it was distinctly

understood by and between said Roberts, Jilson, Finn

and this defendant, that said Roberts, Finn and Jilson,

nor any of them were to have any interest whatever in

any mining properties of any character loca.ted, discov-

ered or acquired by this defendant subsequent to the

first day of February, 1900. That said conveyance to said

Roberts, Jilson, and Finn, was to be made by this de-

fendant at the expiration of the year 1900, and after said

Roberts, Jilson and Finn had performed and fulfilled

their part of said contract. It was mutually agreed

and understood, by and between said Roberts, Jilson

and Finn, and this defendant at the time of entering

into said contract, that said Roberts, Jilson and Finn

would perform one-half of the assessment work required

by law to be done on each and all of said claims for the
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year IDOO, and that this defendant would perform the

othtT half of the assessment work on each and all of

said claims for the said year.

III.

That said Roberts, Jilson and Finn, failed, refused and

we^lecteil to perform their part of said contract, in that

they faih^d, refused and neglected to furnish this defend-

ant with all necessary- expenses and supplies for the

year 1900; that notwithstanding the failure of said Rob-

erts, Jilson and Finn to perform their part of said con-

tract as aforesaid, this defendant offered and was ready

and able to convey said undivided half interests in said

raining properties to said Roberts, Jilson and Finn, in

accordance with the terms and conditions of said con-

tract during the months of November and December,

1900, and at all times since said December, 1000, has

been, and is now ready, willing and able to convey to

said Roberts, Jilson and Finn said undivided one-half

interest in said property in accordance with the terms

of said contract.

IV.

That defendant Louis Rosenthal and this defendant

located the Humdinger Placer Mining Claim, June 22d,

1900, and filed their location notice of said claim for

record July 3d, 19O0, and the same was duly recorded in

book two, page twenty-six of the Chisna Mining records

which records are now a part of the records of the United

States Commissioner at Yaldez, Alaska; that said de-

fendant Rosenthal a,nd this defendant located the INlarie

Placer Mining Claim in Miller Gulch on July 5th, 1900,
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and filed their location certificate of said claim for record

August 6th, 1900, and the same was recorded in book one,

page two hundred and eleven (211) of the Chiana Mining

records; that on the 19tl^ day of June, 1900, this defend-

ant, Thad DaOMle, Louis Rosenthal, Archie Park and

H. E. F. King discovered and located the Discovery

Placer Mininig Claim on Eagle Canyon^ and had their

location notice of said claim recorded August 22d, 1900,

in book two at page 24 of the OMsna Mining Records;

that on thei 19*h day of June, 1900' this defendant, Louis

Rosenthal, Thad Da Chile, H. E. F. King, John Steel, M.

Dempsey, Archie Park and A. M. Powell discovered and

located the Eagle Canyon Placer Mining Claim in Eagle

panyonv and had their location cetificate of said claim

duly recorded October 2d, 1900, in book two (2) at page

^o of the Chesna Mining Records; all of the said placer

minino- claims are the same as described in plaintiffs*

complaint and are situatje in the District of Alaska,

V.

That said defendant Rosenthal and this defendant are

now the owners, in possession and entitled to the pos-

session of said Humdinger Placer Mining Claim and said

Marie Placer Mining Claim; that said Louis Rosenthal,

Thad DaChile, Archie Park, H. E. F. King and this de-

fendant are now the owners, in possession and entitled

to the possession of said Discovery Placer Mining Claim

situated in said Eagle Canyon; that said Louis Rosenthal,

Thad DaChile, H. E. F. King, John Steel, M. Dempsey,

Archie Park, A. M. Powell and this defendant are now

the owners, in possesion and entitled to the possession
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of said Ka^le Canyon Placer Mining Claim situated in

Eaflfle Oapyon as aforesaid.

Wherefore this defendant prays:

I,

That this defendant: be adjudged and decreed to be the

owner, in the possession and entitled to the possession

of a?i undivided one-half interest in and to the said Hum-

dinger Placer Mining Claim and said Marie Placer Min-

ing Claim, and an undivided one-fifth interest in and to

said Discovery Placer Mining Claim and an undivided

one-eighth interest in and to said Eagle Canyon Placer

Alining Claim, and that plaintiffs, and each of them, be

adjudged and decreed to have no right, title or interest

in or to any of said placer mining claims or any part

thereof.

TI.

That the restraining order heretofore issued by this

Court in this cause against the defendants and each of

them be dissolved and that plaintiffs' complaint be dis-

missed.

III.

That this defendant have and recover his costs and

disbursements of and from the plaintiffs, and each of

them.

(Sgd.) AETnnn Ar. edwards,
T. J. DONOnOE,
T. R. LYONS,

Attorneys for Defendant Date.
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United States of America, 1

District of Alaska. J

I, Fred J. Date, being first duly sworn, depose and say:

That J am one of the defendants in the above-entitled

action and that the foregoing answer is true, as I verily

believe.

(Sgd.) FRED J. DATE.

Subscribed and sworn to before me this 14.th day of

June, A. D. 1901.

[Seal] (Sgd.) JOUN LYONS,

United States Commissioner at Valdez, Alaska.

United States of America, ^ ..

District of Alaska. \j

This is to certify that the foregoing is a true and cor-

rect copy of the original thereof, and of the whole there-

of.

United States of America,
I

J>ss.

District of Alaska. J

Due and legal service is hereby accepted this 22d day

of June, A. D. 1901, by receiving a copy thereof, duly

certified to by T. J. Donohoe, attorney for the .

(Sgd.) T. M. BROWN,
Attorney for Plaintiff,

[Endorsed] : Original. No. 71-A. No. 4. In the

United States District Court for the District of Alaska,

Division No. 1. James P. Roberts, Albert White and
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George Hogg, Plaintiffs, vs. Fred J. Date. L^uis Rosen-

thal, W. W. Beck and E. C. Van Brundt, Defendants.

Answer of Fred J. Da/te. Filed July 1, 1901. W. J.

Hill8. Arthur M. Edwards, T. J. Donohoe and T. P.

Lyonss Attorneys for Defendant L'red J. Date. Juneau,

Alaska.

In the United States District Court for the District of

Alasla, Division No. 1.

JAMES P. ROBEKTS, ALBERT
\

WHITE and GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSENTHAL,

W. W. BECK, and E. C. VAN
BRUNDT,

Defendants.

Stipulation Extending Time to Prepare and Serve Amended

Complaint.

It is hereby stipulated and agreed by and between the

parties to the above-entitled action that the plaintiffs

above named may have, and they are hereby given, un-

til August 1 f?t, 1901, in which to prepare and serve their

amended complaint in said action.
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Dated this 32d day of June, A. D. 1901.

(Sgd.) ARTHUR M. EDWARDS,

T. R. LYOiNS,

T. J. DONOHOE,
Attorneys for Defendants.

T. M. BROWN,
Attorney for Plaintiffs.

[Endorsed] : 71-A. No. 4. In the United States Dis-

trict Court for the District of Alaska. Division No. 1.

James P. Roberts et al., Plaintiffs, vs. Fred J. Date et

ill., Defendants. Stipulation. Filed Sept. 2, 1901. W.

J. Hills, Clerk. F. M. Brown, Attorney for Plaintiffs.

In the United States District Court for the District oj

Alaska, Division No. 1.

JAMES P. ROBERTS et al.,

Plaintiffs, /

VB. (

FRED J. DATE et al.,

Defendants.,

Stipulation Extending Time to Show Cause.

It is hereby stipulated by and betvvreen the parties to

the above-entitled action, by their respective attorneys,

that the time for showing cause on the meantime re-

straining order issued herein be continued from the 2d

day of September, A. D. 1901, to the 2d day of Decem-
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ber A. D. 1901, or as soon therea fter as counsel can be

heard, at Jnneau, District of Alaska.

Dated August 2(Hh, A. D. 1901.

(Sgd.) T. M. BROWN,
Attorney for I'laintiffs.

T. K. LYONS,

A. M. EDWARDS and

T. J. DONOIIOE,

Attorneys for Defendants.

[Endorsed] : No. 71-A. No. 4. In the United States

District Court for the District of Alaska, Divicjion No. 1.

JameH P. Roberts et al., riaiutiffs, vs. Fred J. Date et al..

Defendants. Filed September 3d, 1901. W. J. Hills,

Clerk.

In the United States District Court for the District of

Alaska, Dimsicm No. 1.

JAMES P. ROBERTS, ALBERT
WHITE and GEORGE HOGG,

Plaintiffs,

1 vs.

FRED J. DATE, LOUIS ROSENTHAL,
W. W. BECK, and E. C. VAN
BRUNDT,

Defendants.

Demurrer.

Comee now the above-named defendant Louis Rosen-

thal, and appearing for himself in the above-entitled

cause and not for the other defendants therein named.
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demurs to the plaintiff's complaint on lile here, and for

cause of demurrer alleges:

First.—That it appears upon the face of said com-

plaint, that the same does not state facts sufficient to

constitute a cause of action against this defendant:

Wherefore, defendant prays that said complaint be dis-

missed, and that defendant may go hence without day.

(Sgd.) T. R. LYONS and

T. J. DONOHOE,
Attorneys for Defendant Louis Rosenthal.

United States of America, 1
Lss.

District of Alaska. J

Due and legal serv^ice is hereiby accepted this 12th day

of August, A. D. 1901, by receiving a copy thereof, duly

certified to by T. J. Donohoe, attorney for the defendant.

(Sgd.) F. M. BROWN,
Attorney for Plaintiff.

[Endorsed] : No. 4. No. 71-A. In the United States

District Court for the District of Alaska, Division No. 1.

James P. Roberts et al.. Plaintiffs, vs. Fred J. Date et

al., Defendants. Demurrer of Rosenthal. Filed August

17, 190L W. J. Hills, Clerk. T. J. Donohoe, T. R. Lyons

and Arthur Edwards, Attomeys for Defendant Louis

Rosenthal. '
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In the United States District Court for the District of

Alaska, Division No. 1.

JAMES P. ROBERTS, ALBERT

WHITE, and GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSENTHAL,

W. W. BECK, and E. C. VAN
BRUNDT,

Defendants.

Amended Complaint.

The plaintiffs as and for their amended complaint here-

in, say:

First.—That the plaintiffs and defendants are, and

each of them is a resident of the District of Alaska.

Second.—That the plaintiffs are the owners of and

are entitled to the immediate possession of the following

described real estate and mining premises situate in the

Chisna Mining District, in the District of Alaska, to wit:

An undivided one-half interest in and to the Humding-

er Placer Mining Claim located by Fred J. Date and

Louis Rosenthal on Slate Creek, June 22d, 1900, and filed

for record July 3d, 1900, and duly recorded in book 1,

at page 26 of the Chisna Mining Records, to which said
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records reference is hereby made for a more particular

description of said mining claim;

Also an undivided one-half interest in and to the Marie

Placer Mining Claim, located by Fred J. Date and Louis

Rosenthal on Miller Gulch, on July 5th, 190O, the lo-

cation certificate of which was filed for record August

6th, 1900, and recorded in book 1, at page 211 of the

Chisna Mining Records, to which reference is hereby

made for a more particular description of said mining

claim;

Also an undivided one-fifth interest in and to the Dis-

covery Placer Mining Claim on Eagle Canyon, located

June 19th, 190O, by Fred J. Date, Phad Da Chile, Louis

Rosenthal, Archie Park and H. E. F. King, and recorded

August 22d, 1900, in ibook 2, at page 24, of the Chisna

Mining Records, to which reference is hereby made for a
more particular description of said mining claim;

Also an undivided one-eighth interest in and to the

Eagle Canyon Placer Mining Claim located on June 19th,

1900, by Fred J. Date, Louis Rosenthal, Phad Da Chile,

H. E. F. King, John Stull, M. Dempsey, Archie Park
and A. M. Powell in Eagle Canyon, the location certifi-

cate of T\^hich was duly recorded October 2d, 1900, in

book 2, at page 26, of the Chisna Mining Records, to

which reference is hereby made for a more particular

description of said mining claim.

Third.—That the nature of plaintiffs' ownership and
estate in and to said above-described real estate and min-
ing premises, is as follows, to wit:

That on the 1st day of February, A. D. 1900, the plain-
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tiff, James P. Roberts, together with W. E. Finn and

A. F. Jilson, entered into an agreement in writing with

the defendant, Fred J. Date, which said agreement was

in the words and ficrures following, to wit:

"This agreement entered into this 1st day of February,

1900, byi and between J. P. Ro-berts, W. E. Finn, and A.

F. Jilson, parties of the first part, and Fred J. Date,

party of the second part, for and in consideration of all

necessary expenses in developing mines in Alaska for the

year 1900, furnished by said parties of the first part, said

party of the second part hereby agrees and by these

presents does agree to assign, transfer and deliver to said

parties of the first part, an undivided one-half interest

in all properties he possesses in the territory of Alaska:

"Furthermore, said parties of the first part agree to

furnish Mrs. Fred J. Date, wife of the party of the sec-

ond part, the sum of one hundred dollars in casli, and

necessary provisions for year 1900."

Fourth.—That the said W. E. Finn and A. F. Jilson,

soon after said 1st day of February, 1900, each withdrew

from said agreement and abandoned all interest there-

in, with the knowledge and consent of the said Fred J.

Date, and thereupon said James F. Roberts, by and T\ith

the knowledge and consent of said Fred J. Date, as-

sumed all the liability and obligation of the parties of

the first part in said agreement of date February 1st,

1900, and with the consent of said Fred J. Date, was to

receive all of the benefits accruing or to accrue to said

parties of the first part thereunder.

Fifth.—That said James P. Roberts furnished to said
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Fred J. Date and! to Mrs. Fred J. Date, pursuant to said

agreement, money and provisions to the amount of about

seven hundred dollars, between the said 1st day of Feb-

ruary, 1900, and the month of August, 1900, and in all

respects did and performed all of the acts and things re-

quired to be done and performed by said parties of the

first part under said agreement.

Sixth.—That about the month of August, 1900, the

said Fred J. Date, who in the meantime had proceeded

to the Chisna Mining District, in the District of Alaska,

came out to the town of Valdez in the District of Al-

aska, andl informed! said James P. Koberts, that the

mining claims owned and possessed by him, the said

Date, on February 1st, 1900, and referred to in said agree-

ment, dated February Ist, 1900, had turned out to be

worthless, and, that he, the said Fred J. Date, and said

Louis Rosenthal, had taken the grub and provisions fur-

nished by said James P. Roberts, as aforesaid, and had

gone prospecting in said Chisna Mining District and had

located the said Humdinger Placer Mining Claim, the

Marie Placer Mining Claim, the Discovery Placer on

Eagle Canyon, and the Eagle Canyon Placer Mining

Claim hereinbefore mentioned, While living upon and us-

ing the said grub and provisions so furnished by said

James P. Roberts as aforesaid, and with the intent and

understanding that the said James P. Roberts was en-

titled to an undivided one-half interest in and to all min-

ing claims located by siaid Fred J. Date, during said

year 1900, while so using and living upon said provisions

and supplies. That said James P. Roberts thereupon
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ratified and consented to said arrangement, and it was

then and there understood and agreed by and between

said Fred J. Date and said James P. Roberts, that said

Roberts was the owner of an undivided one-half interest

in and to the mining claims described in paragraph two

of this amended complaint, and that said Date would

convey said interests to said Roberts by good and suffi-

cient deed or deeds of conveyance.

Seventh.—That thereupon and pursuant to said agree-

ment last mentioned said James P. Roberts furnished ad-

ditional grub and supplies to said Fred J. Date and his

wife, Mrs. Fred J. Date of the value of more than three

hundred dollars. That said agreement dated February

1st, 1900, was in August, 1900, abandoned and termin-

ated by the consent of both said Fred J. Date and said

James P. Roberts, and said agreement made in said

month of August, 1900, was entered into and executed

in lieu thereof.

Eighth.—That the said defendant Fred J. Date and

the said defendant Louis Rosenthal, wrongfully and law-

folly conspired together, and with intent to cheat and

defraud said plaintiff, James P. Roberts, and while both

said Date and said Rosenthal were actually living and

subsisting upon the said grub and provisions so fur-

nished by said James P. Roberts, as aforesaid, the said

Rosenthal having full knowledge that said grub and pro-

visions were so furnished by said Roberts, did wrong-

fully and unlawfully make and locate said Humdinger

Placer and said Marie Placer Mining Claim, in the names

of said Fred J. Date and said Louis Rosenthal, with in-
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tent to cheat and defraud said Roberts out of an un-

divided one-fourth interest in said mining claici^s; the

said Rosenthal in fact, having no interest whatever in or

to said Humdinger Placer and Marie Placer, other than

what the said Fred J. Date was to give him. after con-

veying to said Roberts, his interest therein.

Ninth.—That before the commencement of this action,

said Roberts duly sold, assigned and transferred an un-

divided interest in and to said mining claims to the plain-

tiffs George Hogg and Albert White, and plaintiffs are

now co-owners) therein.

Tenth.—That the defendants W. W. Beck and E. C.

Van Brundt have or claim to have some intere^ or right

in said mining premises adverse to plaintiffs, the exact

nature of which is to plaintiffs unknown, but plaintiffs

allege the fact to be that said pretended interests, if

any, were acquired subsequent to the acquiring of plain-

tiffs' interests therein and with full and actual notice

and knowledge of plaintiffs' rights and claims in the

premises.

Eleventh.—^That the defendants are in the actual pos-

session of said mining premises and wrongfully withhold held

the possession thereof from' plaintiffs, and wrongfully

and unlawfully refuse to allow plaintiffs or either of

them to enter upon said premises and work the same

as they lawfully have the right to do according to the(h^

several interests therein, to plaintiffs damage in the sum sun

of 12,500.

Twelfth.—That said premises are gold placer claims, claims

and defendants threaten to and are about to work the
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same and take out and extract the placer gold therefrom,

leaving said mining claims valueless. That defendants

are insolvent and have no property out of which to re-

spond in damages, and plaintiffs have no plain, speedy or

adequate remedy at law for the grievances herein com-

plained of.

Thirteenth.—That unless enjoined and restrained by

the order of this Court, the defendants will work out saM

placer mining claims and extract the gold therefrom dur-

ing the pendency of this action, to the irrepara;ble injury

of plaintiffs.

Fourteenth.—That said defendant, Fred J. Date has

refused and still refuses to convey to said James P. Rob-

erts, any interest in or to any of said mining claims, ana

has refused and still refuses to recognize any claim op

demand of said Roberts for the interests to which he is

entitled under said agreement entered into in August^

A. D. 1900.

Wherefore, the plaintiffs pray judgment against the

defendants:

First.—That an order may be issued by the Court en-

joining and restraining the defendants from working saicr

mining claims or extracting the gold therefrom during

the pendency of this action, or until the further order

of the Court.

Second.—That the plaintiffs may^ be decreed to be the

owners of and entitled to the possession of the said

above-described interests in said mining property.

Third.—That the plaintiffs have and recover of the de-
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fendants the sum of twenty-five hundred dollars damages

herein and the costs and disbursements of this action.

And that the plaintiffs have such other and further

relief in the premises as to the Court may seem! just and

equitable.

(Sgd.) F. M. BJlOWil,

Attorney for Plaintiffs.

United States of America,
; ss.

District of Alaska.

America, 1

I. J

James P. Roberts, being first duly sworn, deposes and

says: That he is one of the plaintiffs in the a^bove-entitled

action; that he has read the above and foregoing amende

ed complaint, understands the contents thereof, and that

the same is true as he verily^ believes.

(Sgd.) JAMES P. ROBERTS.

Subscribed and sworn to before me this 16th day of

July, A. D. 1901.

[Seal] FRED M.BROWN,
Notary Public.

[Endorsed]: 71-A. In the United States District

Court, for the District of Alaska, Division No. 1. James

P. Roberts et al., Plaintiffs, vs. Fred J. Date et al., De-

fendants. Amended Complaint. Due and personal ser-

vice by copy of the within amended complaint is ad-

mitted and accepted at Valdez, Alaska, this 22d day of

July, A. D. 1901. Arthur M. Edwards, T. R. Lyons, and

T. J. Donohoe, Attorneys for Defendants. F. M. Brown,

Attorney for Plaintiffs. Filed September 2, 1901. W.
J. Hills, Clerk.
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In the United States District Court for the District of

Alaska^ Division No. 1.

JAMES P. ROBERTS, ALBERT

WHITE, and GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSENTHAL,

W. W. BEGK, and E. C. VAN
BRUNDT,

Defendants.

Answer of Louis Rosenthal to Amended Complaint.

Comes now Louis Rosenthal and answering plaintiff's

amended complaint for himself, and not for the other de-

fendants, admits, denies and alleges as follows:

I.

Referring to the first paragraph of said amended com-

plaint, defendant admits the same.

IL

Referring to the second paragraph of said amended

complaint, defendant denies each and every allegation

therein contained.

IIL

Referring to the third paragraph of plaintiff's amend-

ed complaint, defendant alleges that he has no knowl-
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edge or information regarding the same sufficient to form

a 'belief, and therefore placing his denial upon that

ground, denies each and every allegation therein con-

tained. ^,

IV.

Referring to the fourth paragraph of said amended

complaint, defendant alleges that he has no knowledge

or information regarding the same sufficient to form a

belief, and therefore placing his denial upon that ground,

denies each and every allegation therein contained.

: I V.

Referring to the fifth paragraph of said amended com-

plaint, defendant alleges that he has no knowledge or in-

formation regarding the same sufficient to form a belief,

and therefore placing his denial upon that ground, de-

nies each and every allegation therein contained.

VI.

Referring to the sixth paragraph of said amended com-

plaint, defendant alleges that he has no knowledge or

information regarding the same sufficient to form a be-

lief, and therefore placing his denial upon that ground,

denies each and every allegation therein contained.

VII.

Referring to the seventh paragraph of siaid amended

complaint, defendant alleges that he has no knowledge

or information regarding the same sufficient to form a

belief, and therefore placing his denial upon that

ground, denies each and every allegation therein con-

tained.



<|^ James P. Roberts et al.

VIIL

Referring to the eighth paragraph of said amended com-

plaint, defendant denies each and every allegation there

in contained.

IX;

Referring to the ninth paragraph of said amended com-

plaint, defendant alleges that he has no knowledge or

information regarding the same sufficient to form a be-

lief, and therefore placing his denial upon that ground,

denies each and every allegation therein contained.

X.

Referring to the tenth paragraph of said amended

complaint, defendant admits that W. W. Beck and E.

C. Van Brundt have or claim to have some interest or

right in said mining premises, acquired through and

from defendant Fred J. Date, but as to every other al-

legation in said paragraph, defendant alleges that he has

no knowledge or information regarding the same suffi-

cient to form a belief, and therefore placing his denial

upon that ground, denies the same.

XI.

Referring to the eleventh paragraph of said amended

complaint, defendant admits that said defendants are

in the actual possession of said mining premises, but

deny that they wrongfully withhold the possession there-

of from plaintiffs; admit that said defendants refuse to

allow plaintiffs or either of them to enter upon said

premises and work the same, and deny that said plain-

tiffs or either of them have anylawful right to enter upon
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said premises or work the same or any part thereof; and

deny that said plaintiffs or either of them have any right,

title or interest whatever in or to said mining claims;

deny that said plaintiffs or either of them have been

damaged in the sum of |2500, or in any other sum or at

all.

XII.

Referring to the twelfth paragraph of said amended

complaint, defendant admits that said premises are gold

placer claims, and defendants were at the time of filing

said complaint, mining and operating the same and tak-

ing and extracting placer gold therefrom. Denies that

defendants or either of them are insolvent or have no

property out of which to respond in damages.

XIII.

Referring to the thirteenth paragraph of said amended

complaint, defendant admits that had not said defend-

ants been enjoined and restrained by order of this Court,

they would have operated said mining claims and ex-

traced gold therefrom during the pendency of this suit;

but deny that 'by so doing, said plaintiffs would have

suffered irreparable injury or any injury or loss what-

ever.

XIV.

Referring to the fourteenth paragraph of said amended

complaint, defendant alleges that he has no knowledge

or information regarding the same.

For a further and separate answer and by way of an

affirmative defense, defendant alleges:
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L

That in the year 1900, defendant being an American

citizen, and lawfully entitled to locate and appropriate

mining ground under the laws of the United States, en-

tered upon the unoccupied mineral ground of the United

States in the Chisna Mining District, Alaska, made dis-

covery of gold, located, staked and recorded the placer

mining claims described in the second paragraph of

plaintiff's amended complaint at the times and in the

manner therein described.

That by reason of said locations of said' placer mining

claims, defendant became, on the 22d day of June, 1900,

the owner of an undivided one-half interest of the said

"Humdinger" Placer Mining Claim, and ever since has

been and now is, the owner of said undivided one-half

interest of said mining claims; on the 5th day of July,

1900, the owner of an undivided one-half interest

in and to said "Marie^' Placer Mining Claim, and

ever since, has been, and now is, the owner of an

undivided one-half interest in and to said mining claim;

on the 19th day of June, 1900, the owner of an undivided

one-fifth interest in and to said "Discovery" Placer Min-

ing Claim, on Eagle Canyon, and ever since has been,

and now is, the owner of said one-fifth interest in and

to said mining claim; on the 19th day of June, 1900, the

owner of an undivided one-eighth interest in and to the

"Eagle Canyon" Placer Mining Claim, and ever since has

been, and now is, the owner of said undivided one-

eighth interest in and to said mining claim.

That the said several interests of said defendant in the
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said several mining claims as aibove set out are held as

tenant in common with the several colocators in said

several mining claims, as set out in the second paragrapn

ofl plaintiff's amended complaint.

II.

That said defendant was not, nor never has been, a

party to any of the alleged contracts set forth in said

amended complaint between the said FTed J. Date and

the said James P. Koberts, and is in nowise bound there-

by.

III.

That during the spring of the year 1901, said defend-

ant transported from the town of Valdez, Alaska, to the

said Humdinger Placer Mining Claim on Slate Creek, in

the Chisna Mining District, Alaska, a large quantity of

provisions, tools and implements for the purpose of

operating and mining said Humdinger Placer Mining

Claim during the mining season of said year; that said

defendant, together with his co-owners, were operating

and mining said mining claim at the time of the filing

of this action, and were restrained from so mining and

operating said claim in the month of July, 1901, by an

injunctional order issued out of this Honorable Court,

at the instance and request of said plaintiffs; that by

reason of the wrongful bringing of this action against

this defendant, and by reason of the wrongful restrain-

ing of this defendant, from operating said mining claim,

during the mining season of 1901, this defendant haa

been damaged in the sum of |5,000.
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Wh^-efore, defendant prays this Honorable Court to

decree judgment as follows:

First.—^That said plaintiffs take nothing against this

defendant 'by reason of said amended complaint, and

that the same be dismissed as against this defendant.

Second.—That said defendant be decreed to be the

owner of and entitled to the immediate possession of an

undivided one-half interest in and to the said Humdinger

Pla«er Mining Claim; an undivided one-half interest in

and to the said Marie Placer Mining Claim; an undi-

vided one-fifth interest in and to the said Discovery

Placer Mining Claim on Eagle Canyon; an undivided

one-eighth interest in and to the Eagle Canyon Placer

Mining Claim.

Third.—That the restraining order heretofore issued

by this Honorable Court, restraining said defendant

from working said mining claims or extracting gold

therefrom, be recalled and dismissed; and that said

plaintiffs and each of them, and all persons claiming ua-

der or through them be forever debarred and enjoined

from setting up title or claim adverse to this defendant's

right and title in said mining premises.

Fourth.—That said defendant have and recover of and

from said plaintiffs, judgment for the sum of $5,000

damages and for his costs and disbursements.

(Sgd.) T. E. LYONS.
JOHN LYONS,

A. M. EDWARDS, and

J. J. DONOHOE,
Attorneys for Defendant.
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Unitedi States of America,
^

District of Alaska. J
'

Louis Rosenthal, being first duly sworn, deposes and

says: I am the defendant named in the foregoing answer

to plaintiffs' amended complaint; that I have heard said

answer read, and know the contents thereof, and that

the same is true as I verily believe.

(Sgd.) LOUIS ROSENTHAL.

Subscribed and sworm to before me this 2d day of Sep-

tember, A. D. '01.

[Seal] (Sgd.) T. J. DONOHOE,
Notary Public for Alaska.

United States of America, "^
i i .

I ss.

District of Alaska. J
;

Due and legal service is hereby accepted this 13th day

of September, A. D. 1901, by receiving a copy thereof,

duly certified to by T. J. Donohoe, attorney for the de-

fendant.

(Sgd.) F. M. BROWN,
' Attorney for Plaintiffs.

[Endorsed]: 4.Valdez. In the United States Distri-ct

Court, for the Di^rict of Alaska, Division No. 1. James
P. Roberts et al., Plaintiffs, vs. Fred J. Date et al., De-
fendants. Louis Rosenthal's Answer to Amended Com-
plaint. Filed September 17, 1901. W. J. Hills, Clerk
T. R. Lyons, T. J. Donohoe, Attorneys for Defendant.
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In the United States District Court for the District 0/

Alaska, Division No. 1.

JAMES P. ROBERTS, ALBERT

WUITE, and GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSENTHAL,

W. W. BECK, and E. C. VAN
BRUNDT,

Defendants.

Answer of E. C. Van Brundt to Amended Complaint.

Games defendant E. C. Van Brundt and answering

plaintiffs' amended complaint, for himself only, admits,

denies and alleges as follows:

I.

Referring to all of said amended complaint except

paragraph ten, this defendant alleges that he has no

knowledge or information regarding the same sufficient

to form a belief, and therefore placing his denial upon

that ground, denies each and every allegation therein

contained.

II.

Referring to paragraph ten' of said amended complaint,

this defendant alleges that on or about the 18th day of

March, A. D. 1901, he entered into a contract with de-
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fendant Fred J. Date, for the purchase of a certain un-

diyided interest in the Humdinger and Marie Placer Min-

ing Claims described in plaintiffs' amended complaint;

that this defendant did not have full or actual notice or

knowledge or any notice or knowledge of plaintiffs' al-

leged rights or claims in the said premises at the time

he entered into said contract or until a copy of plaintiffs'

complaint was served upon him.

III.
]

That during the spring of the year 1901, this defend-

ant transported' from the town of Valdez, Alaska, to the

said Humdinger and Marie Placer Mining Claims, in the

Chisna Mining District, a large quantity of tools and

provisions and implements for the purpose of operating

and mining said placer mining claims during the mining

season of said year; that this defendant together with

the owners of the said claims were operating and mining

said mining claims at the time of the filing of this ac-

tion, and were restrained from so mining and operating

said claims in the month of July, 1901, by an injunctional

order issued out of this Honorable! Court at the instance

andl request of said plaintiffs; that by reason of the

wrongful bringing of said action against this defendant,

and by reason of the wrongful restraining of this defend-

ant from operating said mining claims during the mining

season of 1901, this defendant has been damaged in the

sum of |2,500.

Wherefore this defendant prays:

That said plaintiffs, or any of them, take nothing
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against this defendant by reason of said complaint or

amended complaint and that the same be dismissed.

That the restraining order heretofore issued by this

Honorable Court, restraining this defendant from work-

ing said mining claims or extracting gold therefrom, be

disvsolved and dismissed, and that said plaintiffs and each

of them, and all persons claiming under or through them

be forever debarred and enjoined from setting up title

or claim, adverse to this defendant's right and title In

said mining premises.

That this defendant have and recover of and from said

plaintiffs' judgment for the sum of $2,500 damages, and

for his costs and disbursements.

T. K. LYONS,

T. J. DONOHOE, and

AKTHUR M. EDWARDS,
Attorneys for Defendant.

United States of America, )
>ss.

District of Alasika. \j

Arthur M. Edwards, being first duly sworn, dei)ose9

and says: That he is attorney for defendant E. C. Tan
Brundt, named in the foregoing answer to plaintiffs'

amended complaint; that he has read the said answer

and knows the contents thereof, and that the same is true

as he verily believes; that the reason that he verifies said

answer, is that said defendant is without the District of

Alaska.

[Seal] (Sgd.) ARTHUR M. EDWARDS.
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Subscribed and sworn to before me this 13tli day of

September, 1901.

(Sgd.) T. J. DONOHOE,

Notary Pnblic.

I hereby accept service of the foregoing answer of de-

fendanli E. G. Van Brundt.

(Sgd.) F. M. BROWN,
Plaintiffs' Attorney.

Valdez, Sept. 13th, 1901.

[Endorsed] : 4-Valdez. In the United States District

Court, District of Alaska, Division No. 1. James P.

Roberts et al., Plaintiffs, vs. Fred J. Date et al.. De-

fendants. Answer of E, O. Van Brundt, to Amended

Complaint. Filed September 17th, 1901, W. J. Hills,

Clerk.

In the United States District Court, for the District of

Alaska, Division No. 1.

JAMES P. ROBERTS, ALBERT

WHITE, and GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSENTHAL,

W. W. BECK, and E. C. VAN
BRUNDT,

Defendants.

Answer of Fred J. Date to Amended Complaint.

Comes defendant Fred J. Date and answering plain-
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tiffs' amended complaint for himself only, admits, denies

and alleges, as follows:

I.

Referring to the first paragraph of said amended com-

plaint, defendant admits the same.

II.

Referring to the second paragraph of said amended

complaint, defendant denies each and every allegation

thereof.

III.

Referring to the third paragraj^h of said amended com-

plaint, defendant admits that on the 1st day of February,

1900, plaintiff Roberts, together with W. E. Finn, and

A. F. Jilson, entered into an agreement with this de-

fendant, a copy of which said agreement is set out in

said paragraph.

IV.

Referring to the fourth paragraph of said amended

complaint, defendant denies the same except as herein-

after stated, and alleges that said Jilson withdrew from

said agreement soon after said 1st day of February, 1900,

and said Finn withdrew from said agreement about the

21st day of March, 1900.

V.

Referring to the fifth paragraph of said amended com-

plaint, defendant denies the same except as hereinaf-

ter stated, and alleges that pursuant to said agreement,

plaintiff Roberts and said Finn and Jilson furnished to

the defendant. Date, and Mrs. Fred J. Date, money and
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provisions to the amount of about seven hundred dol-

lars, betvi^een the 1st day of February, 1900, and the 31st

day of December, 1900.

VI.

Referring to the sixth paragraph of said amended com-

plaint, defendant denies each and every allegation there-

in contained, except as hereinafter admitted, and alleges

and admits that this defendant came out to the town of

Valdez about the month of August, 1900.

VII.

Referring to the seventh and eighth paragraphs of said

amended complaint, defendant denies each and every

allegation therein contained.

VIII.

Referring to the ninth paragraph of saidi amended com-

plaint, defendant; alleges that he has no knowledge or

information regarding the same sufficient to form a be-

lief, and therefore placing his denial upon that ground,

denies each and every allegation therein contained.

IX.

Referring to the tenth paragraph of said amended

complaint, defendant admits that the defendants, W. W.

Beck and E. C. Van Brundt have a claim or interest ac-

quired from this defendant in said premises, and denies

each and every other allegation in said paragraph con-

tained.

X.

Referring to the eleventh paragraph of said amended

complaint, defendant admits that said defendants are in
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the actual possession of said mining premises, but deny

that thej wrongfully withhold the jyossession thereof

from plaintiffs; admit that said defendants refuse to al-

low plaintiffs, or either of them, to enter upon said prem-

ises and work the same, and deny that said plaintiffs,

or either of them, have any lawful right to enter upon

said premises or work the same, or any part thereof;

and deny that said plaintiffs, or either of them, have

any right, title, or interest whatever, in or to said mining

claims; deny that said plaintiffs or either of them have

been damaged in the sum of $2,500, or in any other sum

at all.

XI.

Referring to the twelfth paragraph of said amended

complaint, defendant admits that said premised, are gold

placer claims, and that defendants were at the time

of filing said complaint mining and operating the same,

and taking and extracting gold therefrom; denies that

defendants, or either of them, are insolvent or have no

property out of which to respond in damages.

XII.

Referring to the thirteenth paragraph of said amended

complaint, defendant admits that had not said defend-

ants been enjoined and restrained by order of this Court,

they would have operated said mining claims and ex-

tracted gold therefrom during the pendency of this suit;

but deny that by so doing, said plaintiffs would have

suffered irreparable injury or any injury whatever.
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XIII.

Referring to the fourteenth paragraph of said amended

complaint, defendant admits that he has refused, and

Htill refuses, to convey to plaintiff Roberts, any interest

in or to any of said mining claims; denies that he en-

tered into said agreement or any agreement with plain-

tiff Roberts in August, 1900, or any agreement except

the said agreement set out in paragraph third of said

amended complaint.

XIV.

For further and separate answer, defendant alleges:

I.

That defendant was on the first day of February, 1900,

the owner of, and entitled to the possession of, nine

placer mining claims, located in the Chisna Mining Dis-

trict, District of Alaska, and two lode mining claims in

the District of Alaska.

11.

That on the first day of February, 1900, this' defendant

entered into a contract with plaintiff James P. Roberts,

one W. E. Finn, and one J. F. Jilson, whereby it was

mutually agreed by and between said parties and this

defendant, that in consideration of said Roberts, Finn

and Jilson furnishing all necessary expenses and sup-

plies for developing mines in Alaska during the year

1900, this defendant would conveyl by quitclaim deed all

his Tight, title and interest in and to an undivided one-

half interest in all of the hereinbefore mentioned placer

audi lode mining claims, which defendant was then the
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owner of, to said Jilson, Roberts and Finn. But it vas

distinctly understood by and between said Roberts, Jil-

son and Finn, and this defendant, tbat said Roberts, Jil-

son and Finn, or either of them, were not to have any

interest whatever in any mining properties of any char-

acter located, discovered or acquired by this defendant

subsequent to the first day of February, 1900. That said

conveyance to said Roberts, Jilson and Finn, w^as to be

made by this defendant at the expiration of the year

1900, and after said Roberts, Jilson and Finn had per-

formed and fulfilled their part of said contract. It was

mutually agreed and understood by and between said

Roberts, Jilson and Finn, and this defendant, at the

time of entering into said contract, that said Roberts,

Jilson and Finn would perform one-half of the assess-

ment work required by law to be done on each and all

of said claims for the year 1900, and that this defendant

would perform the other half of the assessment work on

each and all of said claims for the said year.

III.

That said Roberts, Jilson and Finn, failed, refused and

neglected to perform their part of said contract, in that

they failed, refused and neglected to furnish this defend-

ant with all necessary expenses and supplies for the year

1900; that notwithstanding the failure of said Roberts,

Jilson and Finn to perform their part of said contract

as aforesaid, this defendant offered and was ready and

able to convey said undivided half interests in said min-

ing properties to said Roberts, Jilson and Finn in ac-

cordance with the terms and condition of said contract,
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during the months of November and December, 1900,

and at all times since said Decemiber, 1900, has been, and

is now, ready, willing, and able to conyey to said Roberts,

Jilson and Finn, said undivided one-half interest in said

property in accordance with the terms of said contract.

That at no time since said 1st day of February, has this

defendant and the said Roberts, Jilson and Finn, or any

of them, made or entered into any other contract or

agreement than the one set out in paragraph two (2) of

thisi separate answer.

IV.

That defendant Louis Rosenthal and this defendant

located the Humdinger Placer Mining Claim, June 22d,

1900, and filed their location notice of said claim for rec-

ord July 3d, 1900, and the same was duly recorded in

book two, at parge twenty-six of the Chisna Mining Rec-

ords, which records are now a part of the records of the

United States Commissioner at Valdez, Alaska; that

said defendant Rosenthal and this defendant located the

Marie Placer Mining Claim in Miller Gulch on July 5th,

1900, and filed their location certificate of said claim for

record August 6th, 1900, and the same was recorded in

book one, at page 211, of the Chisna Mining Records;

that on the 19th day of June, 1900, this defendant, Thad

Dashiell, Louis Rosenthal, Archie Park, and H. E. F.

King, discovered and located the Discovery Placer Min-

ing Claim, on Eagle Canyon, and had their location no-

tice of said claim recorded August 22d, 1900, in book

Two, at page 24, of the Chisna Mining Records; that on

the 19th day of June, 1900, this defendant, Louis Rosen-
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thai, Thad Dashiell, H. E. King, John Steel, M. Dempsey,

Archie Park, and A. M. Powell discovered and locate<I

the Eagle Canyon Placer Mining Claim, in Eagle Can-

yon and had their location certificate of said claim duly

recorded October 2d, 1900, in book Two, at page 26 of

the Chisna Mining Records. All of the said placer min-

ing claims are the same as described in plaintiffs' com-

plaint, and are situated in the District of Alaska.

y.

That said defendant, Rosenthal, and this defendant

are now the owners in possession and entitled to the

possession of said Humdinger Placer Mining Claim and

said Marie Placer Mining Claim; that defendant is now

the owner, in possession and entitled to the possession

of an undivided one-fifth interest in said Discovery Plac-

er Mining Claim, situated In said Eagle Canyon, and of

an undivided one-eighth interest in the said Eagle Can-

yon Placer Mining Claim situated in Eagle Canyon as

aforesaid.

VI.

That during the spring of the year, 1901, this defend-

ant transported from the town of Valdez, Alaska, to

the said Humdinger Placer Mining Claim, on Slate

Creek, in the Chisna Mining District, Alaska, a large

quantity of provisions, tools and implements for the pur-

pose of operating and mining said Humdinger Placer

Mining Claim during the mining season of said year;

that said defendant, together with his co-owners were

operating and mining said mining claim at the time of
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filing of this action, and were restrained from so min-

ing and operating said claim, in the month of July, 1901,

by an injunctional order issued out of the Honorable

Court, at the instance and request of said plaintiffs; that

by reason of the wrongful bringing of said action against

this defendant, and by reason of the wrongful restraining

of this defendant, from operating said mining claim dur-

ing the mining season of 1901, this defendant has been

damaged in the sum of |5,000.

Wherefore this defendant prays:

First.—That said plaintiffs, or any of them, take noth-

ing against this defendant by reason of said amended

complaint, and that the same be dismissed.

Second.—That this defendant be adjudged and decreed

to be the owner, in the possession and entitled to the

possession of an undivided one-half interest in and to

said Humdinger Placer Mining Claim and said Marie

Placer Mining Claim, an undivided one-fifth interest in

and to said Discovery Placer Mining Claim, and an un-

divided one-eighth interest, in and to said Eagje Canyon

Placer Mining Claim; and that plaintiffs, and each or

them, be adjudged and decreed to have no right, title

or interest in or to any of said placer mining claims or

any part thereof.

Third.—That the restraining order heretofore issued

by this Honorable Court, restraining this defendant from

working said mining claims or extracting gold therefrom,

be dissolved and dismissed, and) that! said plaintiffs, and

each of them, and all persons claiming under or through
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them be forever debarred and enjoined from setting up

title or claim, adverse to this defendant's right and title

in said mining premises.

Fourth.—That said defendant have and recover of and

from said plaintiffs, judgment for the sum of $5,000 dam-

ages, and for his costs and disbursements.

T. R. LYONS,

T. J. DONOHOE and

ARTHUR M. EDWARDS,
Attorneys for Defendant.

United States of America

District of Alaska.

ica, 1
> ss.

tj

Fred J. Date, being first duly sworn, deposes and says:

I am the defendant named in the foregoing answer to

plaintiffs' amended complain; that I have read said an-

swer and know the contents thereof, and that the same

is true as I verily believe.

(Sgd.) FRED J. DATE.

Subscribed and sworn to before me this 11th day of

September, A. D. 1901.

[Seal] (Sgd.) ARTHUR M. EDWARDS,
Notary Public for Alaska,

I hereby accept service of the foregoing answer of de-

fendant, Fred J. Date.

Valdez, September 13, 1901.

F. M. BROWN,
Plaintiff's Attorney.
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[Endiorsed] : 4-Valdez. In the United States District

Court, District of Alaska, Division No. 1. James P.

Roberts et al, Plaintiffs, vs. Fred J. Date et al., Defend-

ants. Answer of Fred J. Date to Amended Complaint.

Filed September 17, 1901. W. J. Hills, Clerk.

In the United States District Court for the District of

Alaska, Division No. 1.

JAMES P. EGBERTS, ALBERT

WHITE, and GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSEN-
THAL, W. W. BECK and E. C. VAN
BRUNDT,

Defendants.

Reply to Separate Answer of Louis Rosenthal.

The plaintiffs, for reply to the separate answer of the
defendant Rosenthal, say:

They deny that the defendant Rosenthal is the owner
of an undivided half-interest in and to the Humdinger
and Marie Placer Claims mentioned in said defendant's
answer herein, and deny that he is the owner of an un-
divided one-fifth interest in the Discovery Placer and
an undivided' one-eighth interest in the Eagle Canyon
Placer Claim, but say as alleged in plaintiffs' complaint
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herein that said defendant Rosenthal holds certain in-

terests in said mining claims in secret trust for the de-

fendant Fred J. Date, and in fraud of the plaintiffs here-

in; plaintiffs allege that said defendant Rosenthal has

been a party to the contracts set forth in plaintiffs'

amended complaint herein, in that said defendant Kosr

euthal had full and actual notice and knowledge of said

James P. Roberts' rights in the premises, and took and

received provisions, clothing and supplies from said Rob-

erts in conjunction with the defendant Date, with full

knowledge and notice of the plaintiff Roberts-' rights in

the premises, as set forth in plaintiffs' amended com-

plaint.

Plaintiffs admit that the defendant Rosenthal took

some provisions and supplies from Valdez to the Chisua

Mining District, Alaska, during the spring of the year
of 1901, but deny that it was for the only purpose of

working upon the premises in controversy herein, and
allege the fact to be that said defendant could have used
said supplies in working upon other premises had he so
desired.

Plaintiffs deny that tins action was wronsrfully broughi
by them, deny that the injunction was wrongfully is-
sued herein restraining defendants from working upon
said premises pending an order to show cause herein
and deny that said defendant Rosenthal, or any of the
defendants have been damaged by any act of the plain-

I"
the sum of ,5,0»0, or in any other sum whatever.

the deT :"' ""°™^ P™^ ''''' '^^ counterclaim off^e defendant Rosenthal be dismissed upon it« merits
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and that the plaiutilis have the relief demanded in their

amended complaint herein.

F. M. BROWN,
Attorney for Plaintiff.

United States of America, ^
'

K. ss.

District of Alaska. J

James P. Roberts, being first duly sworn, deposes and

says: That he is one of the plaintiffs in the above-entitled

action; that he has read the foregoing separate reply,

understands the contents thereof, and the same is true

as he verily believes.

J. P. ROBERTS.

Subscribed and sworn to before me this 21st day of

October, A. D. 1901.

[Seal] FRED M. BROWN,
Notary Public.

[Endorsed]
: No. 4-V. In the United States District

Court, for the District of Alaska, Division No. 1. J. P.

Roberts et al. vs. Fred J. Date et al. Reply to Separate

Answer of Defendant Rosenthal. Filed November 29th,

1901. W. J. Hills, Clerk. Due service by copy of the

within reply is accepted and admitted this 21st day of

October, A. D., 1901, at Valdez, Alaska. T. J. Donohoe
and Arthur M. Edwards, Attorneys for Defendant.
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In the United States District Court for tJw District of Alas-

ka, Division No. 1.

JAMES l\ KOBEUTS, ALBERT

WHITE, and GEOKGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSENTHAL,

W. W. BECK and E. C. VAN

BRUNDT,
Defendants.

Reply to Separate Answer of E. C. Van Brundt.

The plaintiffs in the above-entitled action, for reply

to the separate answer of the defendant, E. C. Van

Brundt, say:

They admit that said defendant, E. C. Van Brundt

took some supplies from Valdez to the Chisna Mining

District, Alaska, during the spring of the year, 1901, but

deny that it was for the sole purpose of working upon the

premises in controversy herein, and allege the fact to be

that said defendant could have worked upon other prem-

ises in said mining district during said year, had he so

desired.

Plaintiffs deny that the injunctional order issued here-

in was wrongfully issued; and deny that this action was

wrongfully brought by plaintiffs; and deny that said de-
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fendant, E. C. Van Brundt, has been damaged, by any

act of plaintiffs, in the sum of |2,500, or in any other sum

whatever.

Wherefore, plaintiffs pray that the counterclaim of

the said defendant, E. C. Van Brundt, may be dismissed

upon its merits, and that plaintiffs have the relief prayed

for in their amendedl complaint herein.

(Sgd.) T. M. BROWN,
Attorney for Plaintiffs.

United States of America, "I
. .

, f

T^. >S9.
District of Alaska. I ...

-* •...'•;. i^

James< P, Roberts, being first duly sworn, deposes and

says: He is one of the plaintiffs in thei above-entitled ac-

tion; that he has read the above and foregoing reply, un-

derstands the contents thereof, and that the same is true

as he verily believes.

(Sgd.) J. P. ROBERTS.

Subscribed and sworn to before me this 21st day of

October, A. D. 1901.

[Seal] (Sgd.) FRED M. BROWN,
Notary Public.

[Endorsed]: 4-V. In the District Court, District of
Alaska, Division No. 1. J. P. Roberts et al. vs. Fred J.
Date et al. Reply to Separate Answer of Defendant
Van Brundt. Due and personal service by copy of the
within reply is admitted this 21st day of October, A. D.
1901, at Valdez, Alaska. T. J. Donohoe, and Arthur M
Edwards, Attorneys for Defendants. Filed November
29, 1901. W. J. Hills, Clerk.
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In the United States Distrwt Court for the District of Alas-

ka, Division No. 1.

JAMES P. ROBERTS, ALBERT

WHITE, and GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSENIHAL,

W. W. BECK and E. C. VAN

BRUNDT,
Defendants.

Reply to Separate Answer of Fred J. Date.

The plaintiffs, for reply to the separate answer of the

defendant, Fred J. Date, say: '

They deny that Roberts, Jilson and Finn, mentioned

in said defendant's affirmative answer, ever failed, re-

fused or neglected to perform the assessment work upon

the mining claims mentioned in paragraph one of the

affirmative answer of said defendant Date, for the year

1900. or for any year, and allege the fact to be that said

defendant. Date, did not do any work at all upon said

claims during said year 1900, and in the month of Au-

gust, 1900, informed said plaintiff Roberts that said

claims were worthless and not worth doing any assess-

ment woi^k upon; and plaintiffs are informed and believe,
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and so allege the fact toj be, that said Date never did or

caused the assessment work or any part or portion there-

of to be done on said claims for the year 1900, or at

any time, but that he allowed the same to become for-

feited and abandoned and to revert to the public miner-

al domain of the United States; and plaintiffs deny that

said Date is now, or at any time since the) year 1900 has

been, ready, able, or willing to convey an undivided one-

half interest or any interest) in or to said mining claims,

and denies that said defendant Date ever offered to con-

vey any interest in said premises.

Plaintiffs admit that said defendant. Date, took cer-

tain provisions from Valdez to the Chisna Mining Dis-

trict, Alaska, during the spring of the year 1901, but

deny that it was for the only purpose of working the

ground in litigation herein, and allege the fact to be
that said defendant. Date, could have worked upon vari-

ous other mining claims had he so desired; and plain-

tiffs deny that this action was wrongfully brought them
or that the injunction herein was wrongfully issued, and
deny that said defendant Date or any of the defendants
have been damaged by any act of plaintiffs in the sum
of $5,000, or in any other sum.

Wherefore, plaintiffs demand that said defendant's

counterclaim be dismissed upon its merits, and for the

relief prayed for in plaintiffs' complaint herein.

(Sgd.) F. M. BROWN",

Attornev for Plaintiffs-
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rica,
J^United States of America, ^^

District of Alaska.

James P. Roberts, being duly sworn, deposes and says:

That he is one of the plaintiffs named in the above-en-

titled action; that he has read the foregoing separate

reply; knows the contents thereof and that the same is

true as he verily believes.

(Sgd.) J. P. EGBERTS.

Subscribed and sworn to before me this 21st day of

October, A. D. 1901.

[Seal] (Sgd.) FRED M. BROTTO,

, Notary Public.

[Endorsed] : 43-V. In the United States District Court

of Alaska, Division No. 1. J. P. Roberts et al. vs. Fred

J. Date et al. Reply to Separate Answer of Defendant,

Date. Filed November 29th, 1901. W. J. Hills, Clerk.

Due service by copy of the within reply is accepted at

Valdez, Alaska, this 21st day of October, A. D. 1901.

T. J. Donohoe and Arthur M. Edwards, Attorneys for

Plaintiffs.
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In the United States District Court for the District of A Ins-

ka, Division No. One.

JAMES P. ROBERTS et al.,

Plaintiffs,

vs.

FRED J. DATE et al.,

Defendants.

Motion for Continuance of Cause.

Now, come the plaintiffs in the above-entitled cause

and move the Court to continue the above-entitled action

over the December, 1901, term of said Court, for the

reason that plaintiffs are not able to safely proceed to

trial at this term on account of the absence of a material

witness, to wit, B. F. Millard, who is a material witness

for the plaintiffs; said motion will be based upon the affi-

davit of F. M. Brown, attorney for plaintiffs, which is

hereto annexed and made a part hereof.

Dated this 13th day of January, A. D. 1902.

(Sgd.) F. M. BROWN and

(Sgd.) ARTHUR K. DELANEY,

Attorneys for Plaintiffs.
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In the United States District Court for tlw District of Alan,

ka, Division No. One.

JAMES P. ROBERTS et al.,

Plaintiffs,

vs.

FRED J. DATE et al.,

Defendants.

Affidavit of F. M. Brown.

United States of America,
(> ss. '

District of Alaska. J

F. M. Brown, being first duly sworn, on oath deposes

and says: That he is one of the attorneys for the plain-

tiffs in the above-entitled action; that plaintiffs cannot

safely proceed to trial at the December, 1901, term of

said Court, on account of the absence of B. F. Millard, a

material witness for plaintiffs in said action; that said

B. F. Millard left Valdez, Alaska, for the United States

about the month of October, 1901; that before going he

informed affiant that he would surely be present as a

witness for plaintiffs, at the trial of said cause, on or

about January 15th, 1902; that there was no clerk or dep-

uty clerk of court at Valdez, Alaska, and no way in

which said witness Millard could be subpoenaed as a

witness in said cause, as there was not time to secure a
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subpoena for said witness from Juneau, after the time

said Millard came out from the interior of Alaska, and

before the time of his departure from Valdez; that affiant

fully expected to have said Millard as a witness for

plaintiffs at said trial, and that only on the 12th day

of January, A. D. 1902, did affiant become aware that

it was impossible for said Millard to be present in Ju-

neau, as a witness in said cause during said term; that

on said 12th day of January, A. D. 1902, affiant received

a letter from said Millard in New York, dated in New

York, January 2d, 1902, in which said Millard informed

affiant that he was necessarily detained there on ac-

count of business of great importance, to wit, on account

of a negotiation and sale of the Bonanza and other cop-

per properties on the Chittyna River, Alaska; that said

transaction involves hundreds of thousands of dollars,

and the said Millard cannot possibly leave New York

in time to reach Juneau during said term of this court;

that said Millard, if present as a witness on the trial of

said cause, would testify that about the month of Sep-

tember, 1900, he had a conversation with the defendant,

Fred J. Date, at Valdez, Alaska, in the course of which

said Date informed said Millard that the said Roberts,

plaintiff herein, was entitled to, at least, an undivided

one-fourth interest in and to the Humdinger Placer

Claim and! other placer claims located by said Date and

Rosenthal during the year 1900; that at said time said

Millard was figuring on buying said Roberts' interest in

said property, and went to said Date to find out what in-

terest, if any, said Roberts was entitled to in said prop-
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i'Tty, and was and there infonned by said Date that

said Roberts was the real owner of and entitled to one-

half of his, Date's, interest in said property; that there is

no other witness by which said facts can be proven ex-

cept the said Millard; that this application is made in

good faith and in the furtherance of justice, and not for

the purpose of delay.

(Sgd.) F. M. BROWN.

Subscribed and sworn to before me this 13th day of

January, A. D. 1902.

[Seal] (Sgd.) ARTHUR M. EDWARDS.

Notary Public.

Due and personal service by copy of the within motion

and affidavit is admitted and accepted at Juneau, Alas-

ka, this 13th day of January, A. D. 1902.

(Sgd.) ARTHUR M. EDWARDS,

! Attorney for Defendants.

[Endorsed] : No. 4. United States District Court, for

the District of Alaska, Division No. One. James P. Rob-

erts et al., Plaintiffs, vs. Fred J. Date et al., Defendants.

Motion and Affidavit, Original. Filed January 13, 1902.

W. J. Hills, Clerk.
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In the United States District Court for the District of Maft

ka, Division No. 1, at Juneau.

JAMES P. ROBERTS et al., ^^

Plaintiffs,
^

TS.

FRED J. DATE et al.,

Defendants. /

Affidavit of Louis Rosenthal.

United States of America, ^
' L ss.

District of Alaska. J ,

I

\ . :j

Louis Rosenthal, being first duly sworn, deposes and

says: I am one of the defendants in the above-entitled ac-

tion; that I have read the afiddavit of F. M. Brown, now

on file in support of the motion of plaintiffs for a con-

tinuance of this cause; that B. F. Millard, named there-

in, was in Valdez, Alaska, during; the whole of the month

of September, 1901, and did not leave Valdez for the Uni-

ted States until on or about the 1st day of October, 1901

;

that in going from Valdez to Seattle, the said jNIillard

sailed on the steamer "Bertha" by way of Juneau, and

I am informed and believe that the said B. F. Millard

was) in Juneau from the evening of the 5th day of Octo-

ber, until the 8th day of October, 1901, and should plain-

tiffs have desired to subpoena the said Millard as a wit-

ness, on their behalf, they could have instructed the
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clerk of this court at Juneau to issue said subpoena and

place the same in the hands of the marshal for service

on the said Millard while he so remained in Juneau; that

I am informed and believe that the said B. F. Millard is

one of the real parties plaintiff in interest in this cause,

the said Millard having a written contract with the

plaintiffs named herein to purchase the property in con-

troversy, and to pay the expenses of this action.

That I have read the affldavit of my codefendant, Fred

J. Date, on file herein, and know the contents thereof;

that I know of my own personal knowledge the matters

and things set out in the second paragraph on page 2 of

said affidavit relative to the time of commencement of

this action, the damages to be sustained by reason of the

issuance of the injunction herein and the unreasonable

hardships imposed upon the defendants should a con-

tinuance of this case be granted, are true.

That I have gone to great expense and inconveniencie

in preparing for this trial; that this case was at issue

before the 1st day of this term of court, and I had every

reason to believe that the same would be tried during

the month of January, 1902; that on the 10th day of De-

cember, 1901, I left Valdez, Alaska, for Juneau, to be

present, and testify in my own behalf at the trial of this

action; that my actual and necessary expenses from Val-

dez to Juneau and return, including the time I will nec-

essarily have to remain in Juneau, will be between |175

and $200 ; that I am a man of limited financial means and

and cannot well afford to pay out the actual and neces-

sary expenses as above stated. That it was necessary
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for me to give up a good position of employment in Val-

dez in order to be here at the present term of this court.

That should this case be continued to the May term of

this court, it would be impossible for me to be present,

owing to the fact that my financial meansi will have been

exhausted. And if this case is not tried and decided be-

fore the May term of this court, it Will work great hard-

ship upon myself and codefendant, as it will practically

.tie up the property in controversy during the mining

season of 1902, as it will be then too late in the seasan to

transport supplies to said mining ground.

(Sgd.) LOUIS ROSENTHAL.

Subscribed and sworn to before me this 13th day of

January, 1902.

[Seal] (Sgd.) T. R. LYONS,

Notary Public for Alaska

United States of America,
|

District of Alaska. J

Due and legal service is hereby accepted this 11th day

of January, A. D. 1902, by receiving a copy thereof, duly

certified to by T. J. Donohoe, one of the attorneys for

the defendants.

[Seal] (Sgd.) ,F. M. BROWN,
Attorney for Plaintiff.

[Endorsed] : No. 4-V. In the United States District

Court, for the District of Alaska, Division No. 1, at Ju-

neau. James P. Roberts et al., Plaintiffs, vs. Fred J.
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Date et al., Defeudauts. Original Affidavit. Filed Janu-

ary 14tli, 1902. W. J. nills, Clerk. T. J. Donohoe, T. R.

Lyons, and A. M. Edwards, Attorneys for Defendant,

Juneau. Alaska.

Jn the United States District Court for the District of Alas-

ka, Division No. 1, at Juneau.

JAMES P. ROBERTS et al..

Plaintiffs,

vs.

FRED J. DATE et al., \

Defendants.

Affidavit of Arthur M. Edwards.

United. States of America, ^
b- ss.

District of Alaska. J

Arthur M. Edwards, being first duly sworn, depose*

and says: I am one of the attorneys of record for de-

fendants in the above-entitled action and have been such

during all the times) hereinafter mentioned; I have read

the affidavit of F. M. Brown now on file in support of

the motion of plaintiffs for a continuance of this cause,

and know the contents thereof; I know the B. F. Mill-

ard therein mentioned and have known him for the sev-

en months last past. I know the said Millard was in

Valdez during the month of September, 1901. At some

time during the month of September, 1901, I had a con-

versation with said Millard upon McKinley s^treet, in

Valdez, in which the said Millard stated to me that it
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would be practicall}^ impossible for hiin to attend court

in Juneau during the months of January and February,

1902, as he would have business in the eastern States

of great importance,, that would require his attention at

that time. I have stipulated with the attorney for the

plaintiffs, Mr. Brown, to have the depositions of various

witnesses for the plaintiffs to be taken in Valdez, and

have always been ready and willing to enter into such

stipulation with plaintiffs' attorney, and have so in-

formed him.

(Sgd.) ARTHUR M. EDWARDS.

Subscribed and sworn to before me this 13th day of

January, 1902.

[Seal] T. R. LYONS,
Notary Public.

United States of America,
|

>ss.
District of America.

Due and legal service is hereby accepted this 14th day

of January, A. D. 1902, by receiving a copy thereof, duly

certified to by T. J. Donohoe, one of the attorneys for

the defendant.

(Sgd.) F. M. BROWN,
Attorney for Plaintiffs.

[Endorsed] : No. 4-V. In the United States District

Court, for the District of Alaska, Division No. 1, at Ju-

neau. James P. Roberts, et al.. Plaintiffs, vs. Fred J.

Date et al., Defendants. Original Affidavit. Filed Jan-

uary 14th, 1902. W. J. Hills, Clerk. T. J. Donohoe, T.

R. Lyons and A. M. Edwards, Attorneys for Defendants,

Juneau, Alaska.
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In the United States District Court for the District of

Alaska, Division No. I, at Juneau.

JA^IES P. r.OBERTS et al.,

Defendants.

. VB.

FKED J. DATE et al.,

Plaintiffs,

Affidavit of Fred J. Date.

United States of America,!
' >ss.

District of Alaska. J

Fred J. Date, being first duly sworn, deposes and says:

I am one of the defendants named in the above-entitled

action and am the Fred J. Date named in the affidavit

of F. M. Brown, now on file in support of the motion of

plaintiffs for a continuance of this cause; that I have

read said affidavit and know the contents thereof; that

I never at any time or place stated to B. F. Millard that

plaintiff James P. Eoberts was entitled to an undivided

one-fourth interest, or any other interest, or any interest

'.whatever, in the Humdinger Placer Mining Claim, or any

other placer mining claims located by me and liOuis

Kosenthal during the year 1900: that the conversation

as set out in said affidavit never took place between me

and the said Millard, nor did I make any of the admis-

sions as therein alleged.

That the said B. F. Millard was in Valdez, Alaska,
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from some time previous to the 27tb day of August,

1901, to the 1st day 6f October, 1901, and that plaiuitiffs

in this at'tion had ample and sufilcient time after the

arrival of said Millard at Valdez, from the interior some

time in the month of August, 1001, to have sent to

Juneau, Alaska, and have the clerk of this court issue a

s!ibpoena for the said Afillard as a witness on behalf of

plaintiffs in said action, and forward the same to Valdez

in time to have the same served upon the said Millard

before he left A^aldez f(»r the United States, which was

on or about the 1st day of October, 1001. T am informed

and believe that the said Millard, before leaving Valdez

as aforesaid, did not intend to return to Alaska in time

to be (tresent at the present term of this court. And

that said Millard, during the month of September, stated

to divers persons in Valdez that he would not return to

Alaska in time to be present at the December term of

this court.

That said plaintiffs commenced this action on the 30th

day of April, 1901; that on or about the 1st day of July,

1901, myself and codefendants, while working and oper-

ating the property in controversy, were restrained and

enjoined by an injunction sued out of this court at the

re'iuest of the plaintiffs herein; that myself and code-

fendants had, in the spring of the year 1901, transpoi-ted

from Valdez, Alaska, to the said Humdinger Placer Min-

ing Claim, a distance of about two hundred and forty

miles, a large quantity of provisions, supyjlies, tools and

implements for the purpose of mining and operating the

mining claims in controversy herein; that by reason of

the injunction a® aforesaid, myself and codefendants
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have lost almost the entire mining season of the year

1001, and have been damaged in a large sum; that said

injunction is still in full force and effect, aud if we do

not have a trial of this cause at the preseut term of this

court, myself aud codefendants will be obliged to lose

the mining season of the year 1902, besides having our

property tied up by injunction, and thereby being un-

able to extract valuable deposits of gold therefrom and

being deprived of the use and benefit of the said prop-

erty.

I have gone to great expense in preparation for this

trial, believing that the same would be tried at the pres-

ent term of this court, in the month of January, 1902;

that the actual money paid out by me for myself and

v.'itnesses coming from Valdez to Juneau and returning

aud expenses, will amount to over $350, besides loss of

time and great personal inconvenience; that I am a man

of very limited means, and in order to raise money to

attend the trial of this cause at the present term of

court, I was compelled to sell my dog team, which is

the only means I have had for transporting supplies over

the snow from Valdez to the mines in controversy herein,

ijnii should there not be a trial of this cause at the pres-

ent term of court it would be impossible for me and my

witnesses to return to Juneau at the May term of this

court, owing to the fact that my financial means will be

exhausted.

That should this case not: be tried and decided before

the May term of this court, it would then be too late

to permit the working of the mining property in contro-

versy herein during the mining season of the year 1902,
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as it is necessary to transport supplies to said mining

piH)perty bv means of sleds at a time when there is snow

on the ground.

That this action was at issue before th^ first day of

ihe present term of court, and honestly beliei'ing the

same would be tried in the month of January, 1902, I

have come from Valdez, Alaska, to ,Tuneau, and brought

an important witness with me, at the expense and in-

convenience as above set out.

(Sgd.) FEED J. DATE.

Subscribed and sworn to before me this 13th day of

January, 1902.

[Seal] (Sgd.) T. R. LYONS,

Notary Public for Alaska.

United States of America,"]

District of Alaska. J

Due and legal service is hereby accepted, this 14th

day of January, A. D. 1902, by receiving a copy thereof,

duly certified to by T. J. Donohoe, one of the attorneys

for the defendant. '

F. M. BROWN.
Attorney for Plaintiffs.

[Endorsed] : No. 4-V. In the United States District

Court for the District of Alaska, Division No. 1, at Ju

neau. James P. Roberts et al.. Plaintiffs, vs. Fred J

Date et al.. Defendants. Original Affidavit. Filed Jan

uary 14th, 1902. W. J. Hills, Clerk. T. J. Donohoe, T

R. Lyons and A. M. Edwards, Attorneys for Defendants



84 Jdiixs p. Rifbvrls it nl.

In the United States District Court for the District of

Alaska, Division No. 1, at Juneau.

J.XMES P. ROBERTS et al.,

Plaintiffs,

vs,

FRED J. DATE et al.,

Defendants.

Affidavit of T. J. Donohoe.

United States of America, ^Us.
District of Alaska.

J

T. J. Donohoe, being first duly sworn, deposes and

says: T am one of the attorneys of record for defendants

in the above-entitled action, and have been such during

all the times hereinafter mentioned; I have read the affi-

davit of F, M. Brown, now on file in support of the mo-

tion of plaintiffs for a continuance of this cause, and

know the contents thereof; I know the B. F. Millard

therein mentioned, and have known him from about the

month of March, 1901; I know the said B. F. Millard

was in Valdez during the month of September, 1001—
about the 20th of September, 1901, I had a conversation

with the said Millard in front of my office in Yaldez,

Alaska, in which he stated to me that he was about to

go to the United States and could not return to Alaska

in time to be present at the December term of this court,
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as he was first going to Seattle, and from Seattle to New
York, from New York to San Francisco, where he had

to be present some time in the month of December, and
would then return to the city of New York before com-

ing! to Alaska.

That I left Valdez, Alaska, on the same boat with the

said B. F. Millard, on or aibout the 1st day of October,

1901 ; we reached eTuneau on the evening of the 5th day

of October, 1001; that the said B. F. Millard left said

boat at Juneau and remained in Juneau until the 8th

day of October, 1901; the plaintiffs in this action could

have written the clerk of this court by the same mail

that came on the same boat thait the said Millard and

myself came on, to issue a subpoena for the said Millard

and place the same in the hands of the marshal for ser-

vice, and there would have been ample time to hav^e

'served said subpoena, as the said Millard remained in

Juneau at said time about three days.

T. J. DONOHOE.

Subscribed and sworn to before me this 13th day of

January, 1902.

[Seal] (Sgd.) T. R. LYONS,
Notary Public for Alaska.

United States of America, 'I

> ss.

District of Alaska. J

Due and legal service is hereby accepted this 14th day

of January, A. D. 1902, by receiving a copy thereof, duly

certified to by T. J. Douohoe, one of the attorneys for

the defendant.

(Sgd.) F. M. BROWN,
Attornev for Plaintiffs.
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[Endorsed]: No. 4-V. In the United States District

Court for the District of Alaska, Division No. 1, at Ju-

neau. James r. Roberts et al., Plaintiffs vs. Fred J.

Daite et al., Defendants. Original Affidavit. Filed Jan-

uary 14, 1902. W. J. Hills, Clerk. T. J. Donohoe, T. R.

Lyons and A. M. Edwards, Attjorneys for Defendants.

January 14th, 1902—Decemlber, 1901, Term at Juneau.

JAJMES P. ROBERTS, ALBERT^
WHITE, and GEORGE HOGG,

vs.

No. 4-V.

FRED J. DATE, LOUIS ROSENTHAL,!

W. W. BECK and E. O. VAN
BRUNDT,

Order Denying Motion for Continuance.

And now, on this day, this cause came on to be heard

upon the motion of plaintiffs for a continuance of this

cause, and after argument had, the Court being fully ad-

vised in the premises, denies said motion, to which order

and ruling of the Court defendant by counsel excepts.

January 23d, 1902—December, 1901, Terra at Juneau.

JAMES P ROBERTS et al,

vs.

FRED J. DATE et al.

Order Amending Amended Complaint.

In the case of James P. Roberts vs. Fred J. Date et
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al., on the application of the plaintiff, the seventh count

or paragraph of plaintiff's ameuded complaint was

amended so asi to read a® follows:

"That thereupon, and pursuant to said agreement last

mentioned, said James P. Roberts furnished additional

grub and supplies to said Fred J. Date, of the value of

more than three hundred dollars (|300). That said

agreement, dated February 1st, 1900, was in August,

1900, amended and modified by the consent of both said

Fred J. Date and said James P. Ivoberts, and said agree-

ment was made in said month of i^ugust, 1900j was en-

tered into and modified, as aforesaid." .

Jn the United States District Court for the District of

Alaska, Division No. 1, at Juneau.

JAMES P. ROBERTS, ALBERT
WHITE, and GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSENTHAL,
W. W. BECK and E. C. VAN
BRUNDT,

Defendants.

Motion to Strike.

Come now the above-named defendants and move the

Court to strike plaintiffs' second amended complaint out

of this case, for the reason that said second amended
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complaint substantially changes the cause of action from

the one set out in plaintiffs' first amended complaint.

T. J. DONOHOE and

T. R. LYONS,

Attorneys for Defendants.

United States of America,!

District of Alaska, J

Due and legal service is hereby accepted this 24th

day of January, A. D. 1902, by receiving a copy thereof,

duly certified to by T. R. Lyons, one of the attorneys for

the defendants.

(Sgd.) A. K. DELANEY and

P. M. BRO^VN,

Attorneys for Plaintiffs.

[Endorsed] : No. 4-V. In the United States District

Court for the District of Alaska, Division No. 1, at Ju-

jieau. James P. Roberts, Albert White and George

Hogg, Plaintiffs, vs. Fred J. Date, Louis Rosenthal, W.

W. Beck and E. O. Van Brundt, Defendants, Original

Motion to Strike Second Amended Complaint. Filed

January 24, 1902. W. J. Hills, Clerk. T. J. Donohoe

and T. R. Lyons, Attorneys for Defendants, Junieau,

Alaska.
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January 25th, 1902—Decemfber, 1901, Term at Jimioau.

JAMES P. ROBERTS et al. \

vsi. ( yo. 4-V.
I

FRED J. DATEetal. i

Order Overruling Motion to Strike, etc.

And now, on this day, this cause coming: on to be heard

on motion of defendants to strike plaintifts' second

amended complaint from the files, and after hearing

argument for both plaintiff and defendant, and the Court

being fully advised in the premises, overrules said mo-

tion, to which order and ruling of the Court defendants

by counsel except; and it is further ordered by the Court

that the answer of the defendants as it now stands may

be taken and accepted as an answer to the amended

complaint, and the denials in the answer to meet the

same paragraphs of the complaint as they did before the

amendment was made.
i

In the United States District Court for the District of

Alaska, Division No. 1, at Juneau.

JAMES P. ROBERTS et al.,

Plaintiffs,

vs.

FRED J. DATE et al., \

Defendants. '

Motion for Judgment.

Comes now the defendant Louis Rosenthal, in the
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above-entitled action, and move the Court for a decree

tiierein:

First.—That plaintiffs' amended complaint be dis-

missed and that the restraining order heretofore issued

in said cause be recalled and dismissed, and that plain-

tiffs, and each of them, and all persons claiming under

or through them, be forever debarred and enjoined from

setting up title or claim adverse to defendant Rosen-

thal's right or title to the mining premises in contro-

versy herein.

V Second.—That said defendant Louis Rosenthal be de-

.creed to be the owner of and entitled to the immediate

j)ossession of the mining premises in controversy herein

as his interest appears in his affirmative answer to plain-

tiffs' amended complaint.

Third.—That said defendant Louis Rosenthal have and

recover of and from said plaintiffs' judgment for hia

costs and disbursements.

This motion is based on the pleadings and evidence.

(Sgd.) T. R. LYO>JS,

A. M. EDWARDS and

T. J. DO>JOBOE,

Attorneys for Defendants.

[Endorsed] : No. 4-Y. In the United States District

Court for the District of Alaska, Division No. 1, at Ju-

neau. James P. Roberts, Plaintiff, vs. Fred J. Date et

al., Defendant. Original Motion. Filed January 27,

1902 W. J. liills, Clerk.
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hi the United States District Court for the District of

Alaska, Division No. 1.

JAMES P. ROBERTS et al.,

Plaintiffs,

vs.

FRED J. DATE et al.,

Defendants.

Motion for New Trial.

Comes now the plaintiffs in the above-entitled action

and move the Court to set aside the decision rendered

herein in favor of the defendant Fred J. Date, and

against the plaintiffs, and to grant a new trial herein,

for the following causes materially affecting the substan-

tial rights of the plaintiffs, to wit:

First.—For irregularity in the proceedings of the

Court, and abuse of discretion, by which the plaintiffs

were prevented from having a fair trial.

Second.—Accident and surprise which ordinal')^ pru-

dence could not have guarded against.

Third.—Newly discovered evidence, material for the

plaintiffs, which plaintiffs could not with reasonable dili

gence have discovered and produced at the trial.

Fourth.—Insuflficieucy of the evidence to justify the

decision of the Court, and that said decision is against

law.

Fifth.— Error in law occurring at the trial and ex-

cepted to by the plaintiffs.
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Said motion will be urged upon all the papers, plead-

ings, testimony and proceedings in the case, and upon

a ftj davits.

Dated January 20th, 1002.

(Sgd.) A. K. DELANEY and

F. M. BROWN,
Attorneys for Plaintiffs.

TEndorsed j : No. 4-Yaldez. Tn the United States Dis-

trict Court, District of Alaska. James P. Roberts et al..

Plaintiffs, vs. Fred J. Date et al., Defendants. Motion

for New Trial. Filed January 29th, 1902. W. J. Hills,

I'lerli. Arthur K. Delaney and V. M. Brown, Attorneys

for Plaintiffs, Juneau, Alaska.

Tn the United States District Court for the District of

Alaska, Division No. 1, at Juneau.

JA^IES P. EOBERT.S, ALBERT

WHITE and GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE. LOUIS ROSENTHAL, i

W. W. BECK and E. O. VAN \

BRUNDT, i

Defendants.
/

Findings of Fact and Conclusions of Law.

This cause came on regularly for trial on the 25th day

of January, 1902, before the Court, without a jury, a
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jury trial having been duly waived by tlie parties, and

F, M. Brown and A. K. Delaney, appearing as atior

neys for the plaintiff, and T. R. Lyons, T. J. Donohoe and

A. ]\r. Edwards for defendants, and from the evidence in-

troduced the Court finds the facts as follows, to wit:

First. —As to defendant Rosenthal, that plaintiffs have

failed to establish by evidence the allegation of fraud

and conspiracy alleged against the defendant Rosenthal

in the eighth paragraph of plaintiffs' amended com-

plaint, and have failed completely to establish any causv^

of action against the said Rosenthal.

That the said defendant Rosenthal has established his

interests in the property in controversy as set out in the

first paragraph of his separate answer to plaintiffs'

amended corajdaint, and that he is the owner of, and en-

litled to, the immediate possession of said interest as

follows*

An undivided one-half interest in and to the "Humdin-

ger Placer Mining Claim" described in the pleadings;

An undivided one-half interest in and to the ''Marie

riacer Mining Claim" described in the pleadings;

An undivided one-fifth interest in and to the "Discov-

ery Placer Mining Claim" on Eagle Canyon Creek,

described in the pleadings;

An undivided one-eight interest in and to the "Eagle

Canyon Company Placer Mining Claim" described in the

pleadings.

?^econd.—That plaintiffs have failed to establish by

evidence the allegations of their complaint against de-

fendants, Fred J. Date, E. C. Van Brunt and W. W.

Beck, and that the contract set out in the third para-

^y
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graph of plaintiffs' amended complaint referred only to

property possessed by defendant Date at the time of

the execution of said contract, to wit, February 1st,

1900; that the property in controversy in this action was

located and acquired subsequent to the execution of said

contract and was not intended to be included in said

C(jntract: that the amendments and modifications al-

leged to have been made in the month of Aus^ust. 1900,

to said contract of February 1st, 1900, and set out in the

sixth and seventh paragraphs of plaintiffs' amended

complaint, are not sustained by the evidence; that

plaintiffs have failed to establish the allegation of fraud

and conspiracy alleged against Fred J. Date and Louis

Rosenthal in the eighth paragraph of plaintiffs' amended

.complaiut.

That said defendant, Fred J. Date, has established his

interest in the property in controversy as set out in

paragraph four of his separate answer to plaintiffs'

amendi'd complaint, and that he is the owner of. and

entitled to, immediate possession of said interest, as

follows:

An undivided one-half interest in and to the "Hum-

dinger Placer Mining Claim" described in the pleadings;

An undivided one-half interest in and to the "Marie

Placer :Miuing Claim" described in the pleadings;

An undivided one-fifth interest in and to the "Discov-

ery Placer ;^^lnil]g Claim" on Eagle Canyon Creek de-

scribed in the pleadings;

An undivided one-eighth interest in and to the "Eagle

Canyon Company Placer Mining Claim" described in the

pleadings.
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Third.—That whatever interest defendants E. O. Van

Brunt and \A'. W. Beck have in the property in contro-

versy, thoy have acquired of and through the defendant

Fred J. Date.

(Sgd.) M. C. BROWN;
Judge.

CONCLUSIONS OF LAW.

As a conclusion of law from the foregoing facts, the

Court finds:

I'^irst.—That the plaintiffs in said action are not the

owners of the property in controversy, and have no right,

title, interest, claim or demand in, or to any of said

property or part or portion thereof, and that plaintiffs

take nothing against said defendants by reason of their

amended complaint.

Second.—That the defendants Fred J. Date and Louis

J Rosenthal are each the owners of, and entitled to, the

immediate possession of the proj^erty in controversy, as

follows:

Each an undivided one-half interest in and to the

"Humdinger Placer Mining Claim" as described in the

pleadings;

An undivided one-half interest in and to the ''Marie

Placer Mining Claim" as described in the pleadings;

An undivided one-fifth interest in and to the 'Discov-

ery Placer Miningi Claim" on Eagle Canyon Creek, as de

scribed in the pleadings;

An undivided one-eighth interest in and to the "Eagle

Canyon Company Placer Mining Claim" as described in

the pleadings.
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4
Tbird.—That defendants liave and recover of and

from plaintiffs judgment for their costs and disburse-

ments. '

(Sgd.) M. C. BKOWN,
Judi?e.

[Endorsed]: No. 4-V. In the United States District

Court for the District of Alaska, Division No. 1, at Ju-

neau. James P. Roberts, Albert White and George

Hogg, Plaintifi's, vs. Fred J. Date, Louis Rosenthal, W.

W. Beck, and E. O. A^an Brundt, Defendants. Original.

Findings of Fact and Conclusions of Law. Filed Jan-

uary 20th, 1902, W. J. Hills, Clerk. T. J. Donohoe and

T. B. Lyons, attorneys for Defendants, Juneau, Alaska.

4-V.

January 31st, 1902—December, 1901, Term at Juneau.

JAMES P. ROBERTS et al. ^

FRED J. DATE et al.

Order Granting Motion for New Trial.

The application of the plaintiffs for a new trial hav-

ing come on to be heard, the Court entertains such mo-

tion, and allowed the plaintiffs thirty days within which

10 file affidavits upon the third ground mentioned in said

motion, to wit, newly discovered evidence, material for

the plaintiffs which the plaintiffs could not with reason-

able diligence have discovered and produced at the trial.
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In the United States District Court of AJasJca, Division No.

1, Holding Terms at Juneau, Alaska,

J. P. ROBERTS et al,,

Plaintiffs,

vs.
No. 4-Yaldez.

FRED J. DATE et al.,

Defendariits.

Affidavit of B. F. Millard.

State of WashingjtoDj ^
> ss.

County of King. J

B. F. Millard, being first duly sworu, upon his oath

says: That he is over the age of twenty-one years, a citi-

zen of the United States, and competent to be a witness

in the above-entitled cause; that on or about the IPith

(lay of October, 1901, this affiant met Mr. F. M. Brown,

one of the attorneys in the above-entitled cause at the

town of Valdez, Alaska, and that said affiant at said

time in a conversation with said Brown promised him,

the said Brown, that he would be at the trial of said

cause for the purpose of testifying therein at the term

of court to be held at the said town of Valdez in the

spring of 1902; that at that time affiant did not know

that said cause was to be called for trial at Juneau,

Alaska, but received the impression from said Brown

that said cause was to be tried at the said town of Val-

dez, ais before stated; that under the said impression
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that no term was to be held at Juneau, affiant left the

District of Alaska and proceeded to the State of New
York on business matters of the greatest importance

not only to this affiant, but also to the de^'elopment of

the country in and about said town of Valdez. and that

region of the country in Alaska known as the Copper

River Country, and was so engaged in the said State of

New York when he was informed that the trial of said

cause liad occurred at Juneau; that if affiant had been

present at said trial he would have testified to the facts

hereinafter set forth; affiant further says that between

the 1st and 10th of October, 11)00, at Valdez, Alaska,

one J. P. Koberts, plaintiff herein, came to him for the

purpose of selling his certain interest he claimed to own

in and to the properties involved in this cause, to wit,

that certain placer claim "Marie" on Miller Gulch, and

that certain placer claim on Slate Creek known as, I be-

lieve, the "Ilumdinger"; said creeks aforementioned flow

into the Shislichena Kiver in the so-called Chesna, or

now "X'aldez" Mining District. Said Roberts at said

time and place informed this affiant that he owned a

one-half interest in and to said claims and desired to sell

the same to this affiant; affiant asked said Roberts what

his title was and Roberts told him that he owned a grub

stake interest in said claims, and he invited this affiant

to go to the house of Fred J. Date, defendant herein,

for the purpose of talking the matter over, having in-

formed this affiant that the said Date was a part owner

of the other interest in said claims. Accordingly, this

affiant met, agreeable to appointment, at the house of

said Date at Yaldez, Alaska, between said 1st and 10th
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days of October, 1900, and there were present at that time

and meeting Fred J. Date, one of the defendants, Mrs

Fred J. Date, his wife» and Mr. J. P. Roberts, and this

afliant. That at the said time and place the following

occurred: The subject of the several interests in said

claims being brought up, Mr. Roberts, the plaintiff, first

stated in my presence and in the presence of said Date

aud wife, that he, Roberts, owned a one-half interest in

and to the above-mentioned claims. Mr. Date claimed

at the said time and place, and stated in the presence

of the parties above named, that he did not think that

the said Roberts was entitled to a half interest for the

ioliowing reasons; that one Louis Rosenthal was a part-

and ihat he had divided his interest in the said claims

equally with the said Rosenthal, but that he was will-

ing to acknowledge, and did then and there acknowledge

that the said J. P. Roberts had a quarter interest in and

to said claims; that the said Rosenthal held a one-half

interest, and that the said Date owned the other half,

but That the said Roberts would be entitled to the one-

half of said Date's half; or one-fourth of the whole of

said claims: that by reason of a certain contract in writ-

ing under date of February 1st, 1900, said Roberts had

agreed to furnish and had furnished said Date with an

amount of supplies, mining tools and equipments, and

had agreed to further provide and did provide for the

family of said Date during the year 1900; that said Date

was to proceed under the terms of said contract to de-

velop certain claims and do the assessment work for the

year 1900 mentioned in said contract, but that upon his

arrival at said claims, he found the claims to be value-
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less, and that he had proceeded under the grub f^take

that Tvoberts had ji^iven him, and with the tools, sup-

plies and implements so furnished him by the said Rob-

erts to locate other claims in lieu of the claims which he

then and there declared to be worthless; that he acknowl-

edged also that he and his partner, the said Rosenthal,

bad used the said supplies, tools, and implements so

furnislied by the said Roberts herein, and located and

developed the claims hereinabove described, and that he,

and the said Rosenthal, located the same in lieu of the

claims described in said contract bv and through the

means of the supplies, tools, and implements provided by

the said Roberts. At the said time and place and in

the presence of the parties hereinbefore mentioned, Mrs.

{[)ate, wife of said Fred J. Date, defendant herein, said:

" vVe are perfectly willing to concede Mr. Roberts a quar-

ter interest in the whole of said claims, but I do not

ihink that he should ask, or should be entitled to one-half

of said claims, because Fred has worked too hard in that

country to give up his entire interest, as the said Rosen-

thal would not be willing to give up any part of his in-

terest, although she then and there, and in the presence

of the parties aforesaid, she acknowledged that the

claims hereinabove mentioned had been taken up by

the said Fred J. Date, defendant herein, and the said

Rosenthal, by and through the means of the supplies^

implements and tools so furnished by the said Roberts.

That in pursuance of the conversation hereinabove

stated, and the admission of the defendant as to the said

Roberts being entitled to not less than a one-fourth in-

terest in said above claims, aflSant thereafter took up and
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entered into neg'otiations with said Roberts for the sale

of his said quarter interest, upon the faith of the state-

ment of the said Fred J. Date made at said conversation,

and of the statement of the said Roberts as to his state-

ment of furnishing said grub stake to the said Date,

which was used by the said Date and the said Rosenthal

In the location of said claims. That during said conver-

sation said Date mentioned the contract under date of

February 1st, 1900, but said he did not consider the

contract was of any force or effect whatever, but, never-

theless, that as Roberts had furnished these supplies,

he was entitled to a one-half interest of the locations

so held by himself the said Date.

(Sgd.) B. F. Mn.LARD.

Subscribed and sworn to before me this 11th day of

February, 1902.

[Seal] (Sgd.) JOHN S. JUREY,

Notary Public in and for the State of Washington, Re-

siding at Seattle.

[Endorsed] : No. 4-Valdez. In the United States

District Court, District of Alaska. James P. Roberts

et al., Plaintiffs, vs. Fred J. Date et al., Defendants.

Affidavit of B. F. Millard on Motion for New Trial.

Filed March 3d, 1902. W. J. Hills, Clerk. Arthur K.

Delaney and F. M. Brown, Plaintiffs, Juneau, Alaska.
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United States District Court, in and for the District of

AlasJcu, Division No. J.

JAMES P. ROBERTS et al..

Plaintiffs,

^^' '

\ No. 4-Valdez

FRED J. DATE et al.,

Defendants.

Affidavit Of Dr. J. G. Nea!.

State of California, 'T
rss.

City and County of San. Francisco. J

Dr. J. G. Neal, being first duly sworn deposes and

says:

That at and during all the times herein mentioned he

was, and is now. a citizen of the United States of

America, and a resident of the city of Santa Rosa, State

of California, and not a party to the above-entitled

action and without any interest therein.

That at and during all the times herein mentioned

he was, and is now, acquainted with, knew and knows

the above-named plaintiff, J. P. Roberts, and the above-

named defendant Fred J. Date and his wife Mi-s,

Date.

That on or about the first day of February, 1900, at the

city of Seattle, State of Washington, he was present and

heard a conversation between said J. P. Roberts and said
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defendant Fred J. Date, then and there held in his pres-

ence and hearin<^: that said Date then and there stated

to said Roberts, in my said presence and hearing, that

be, Date, had and was the owner of certain mining claims

or locations in Chesna Mining District, in Alaska, and

that unless he could go in there and protect his interests

that he would lose everything; that these claims were

very valuable and gold bearing, and showed affiant and

gave to said Roberts a small bottle of gold-dust which

he said he found on these claims at the grass roots, where

the horses had moved away the snow with their feet

where they were tied; that he was very anxious to sa.ve

his claims, but had no means to do so, as he was only

working by the day to support his family, and asked

said Roberts if he, Roberts, could make any arrange-

ments by which he. Date, could get the necessary provi-

sions and expense money to take him up there and do the

work, and take care of his wife at Valdez, while he was

absent in the interior. I heard Roberts then tell him

that he, Roberts, did not feel able to undertake the ex-

pense himself, which was estimated by them would be

about five hundred dollars; in making these estimates.

Date stated that |500 would be enough, as Rosenthal

already had about $300 worth of provisions on hand on

the road going on to the property; and that Rosenthal

was his ])artner, and was to stay in there that winter

(1899-0), and he. Date, was to follow him, Rosenthal, with

the balance of the necessary provisions as early as pos-

sible, and that it would be absolutely necessary to get

awav from Seattle for Valdez bv the steamer "Excel-
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sior'' that trip, which was to start that day as, if he

failed to go up on her that trip the trail would not be

in condition so that he could join his partner, Rosenthal,

Ihat season, and all his work, labor, time and holdings,

as well as all his expenses, of the two years—1898 and

1899—would be wholly lost. He also then told Roberts

in my presence and hearing, as follows:

"Roberts, as you have already helped me out before,

now, if you will get somebody to put up these expenses

and provisions, I'll see that you get half of everything

that we locate up there this year"; and added: "It don't

make any difference to you what my arrangements with

Rosenthal are, even if I give him all the other half."

Roberts then replied: "I'll see what I can do; I'll do

my beet to help you out, and will let you know." Rob-

erts then went away.

After that, at the Hotel Diller, in said city of Seattle,

I met and was present at a conversation between said

Roberts and trv^o other persons, W. E. Finn and Mr.

Jilson, who then and there stated to said Roberts that

they had talked with said Date about this expense mat-

ter, and that they had made estimates of the necessary

expenses, etc., and that it would take about |11Q0 to

undertake the work and provisions, etc., required by said

date, and to pi-ovide his wife in the meantime, and that

they did not have the amount to put into it, and could

not do it. Roberts then told them that they had made

their estimates too high, as they (Date and Rosenthal)

already had about |300 worth of provi.^ions on hand, in

the interior, which were being turned at |100, and were
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then about 100 miles on the road in the hands of Rosen-

thal. Roberts then offered that if they, Finn and Jilson,

would furnish foOO, that he could furnish the rest and

divide equally with them in the half of the claims then

possessed; Date and Rosenthal were to have the other

half. Date was also present when this was agreed

upon, and affiant was asked to draw up a written a^rree-

ment according tv these terms, which I did, and it was

thereafter signed by all parties—Roberts, Finn, Jilson

and Date—that same day.

That the steamer '^Excelsior" left that day, February

1st, 1900, for Valdez, having on board said Finn, Jilson,

Date aud his family.

(Sgd.) J. G. NEAL.

Subscribed and sworn to before me this 24th day of

February, 1902.

[Seal] (Sgd.) R. B. QUAT,

Notary Public in and for the City and County of San

Francisco,

[Endorsed]: No. 4-Valdez. In the United States Dis-

trict of Alaska. James P. Rolberts et al., Plaintiffs, vs.

Fred J. Date et al.. Defendants. Affidavit of J. G. Neal

on motion for New Trial. Filed March 10th, 1902. W.

J. Hills, Clerk. Arthur Delaney and F. M. Brown, At-

torneys for Plaintiffs, Juneau, Alaska.
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^No. 4-Val(iez.

United States District Court in and for the District of

Alaska, Division No. 1.

JAMES P. ROBERTS et al.

FRED J. DATE et al.

Affidavit of Dr. J. G. Nea!.

.State of California,

City and C/Cunity of San Francisco.

Dr. J. G. Neal, being first duly sworn, deposes and

says:

That at and diirinjs^ all the times herein mentioned

he was, and is now. a citizen of the United States of

America, and a resident of the city and county of San

Francisco, State of California, and not a party to the

aboye-entitled action, and without any interests therein.

That at and during all the times herein mentioned he

knew and now knows, the above-named plaintiff, J. P.

Roberts, and the above-named defendant, Fred J. Date.

That on or about the day of August, 1900, at the

City or town of Valdez, Alaska, he met said Fred J.

Date, who then and there informed affiant that he, Date,

had just returned from the interior of Alaska, where
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he had been to visit some mining claims which he had in

the Chesna Mining District, and in which he then said

that said Roberts had an interest, bnt that he fonnd

them to be worthless; these are the same claims referred

to in a certain agreement made between said Date, J.

P. Roberts, Finn, and Jilson, in February, 190'0. He

also said that he had staked other valuable claims near

them, and that saidl Roberts was entitled to one-half

interes.t in the new find, as he, Roberts, had furnished

the grub-stake.

(Sgd.) J. G. NEAL.

Subscribed and sworn to befor'e me this 24th day of

Fe)biruary, 1902.

[Seal.] (Sgd.) R. B. TREAT,

Notary Public in and for the City and County of San

Francisco.

[Endorsed] : No. 4-Valdez. In the United States Dis-

trict Court, District of Alaska. James P. Roberts et al.,

Plaintiffs, vs. Fred J. Date et al.. Defendants. Affidavit

of J. G. Neal on Motion for New Trial. Filed March

10th, 1902. W. J. Hills, Clerk. Arthur K:. Delaney and

F. M. Brown, Attorneys for Plaintiffs, Juneau, Alaska.
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United States District Court for the District of Alaska, Divi-

sion No. 1,

JAMES P. ROBERTS et al.

vs.

FRED J. DATE et al.

No. 4-Valdez.

Affidavit of J. P. Roberts.

State of California, i^

U ss. I

City and County of San Francisco. J

J. P. Roberts, being first duly sworn, deposes and says:

That at and during all the times herein mentioned he

was, and is now, a citizen of the United States of

America, and a resident of Valdez, Alaska.

That he is one of the plaintiffs in the above-entitled

action, and is personally interested therein and the re-

sult thereof.

That he, at and during all the times herein mentioned,

was, and is now, personally acquainted with, knew and

knows, J. G. Neal; that on or about the 21st day of

February, 1902, at the city of Santa Rosa, Sonoma

County, State of California, the said J. G. Neal, informed

affiant that the above-named defendant, Fred J. Date,

told him, said J. G. Neal, at said Valdez, Alaska, on or

about the day of August, 1900, that he, said Date,

had Just returned from the interior of Alaska, where
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he had been to visit some mining claims which

he had in Ohesna Mining District, the said

claims being the same claims referred to in that

certain agreement made between said Date, J. P.

Roberts, and two other parties, Mr. Finn and Jilson,

dated February 1st, 1900; and that said Date then and

there told him, said J. G. Neal, that said affiant, J. P.

Roberts, had an interest in said claims; that said Date

then and there further told said J. G. Neal that he, said

Date, had, while on the trip referred to. staked other

valuable claims near the above-mentioned claims, and

that said Roberts was entitled to one-half interest in the

new find, as he, said Roberts, had furnished the grub

stakes, and at the same time said that the first above-

mentioned claims were worthless.

That affiant verily believes the above statements were

made by said Date to said Neal, and that the same, all

and singular, are true.

That affiant did not know, and had no means of know-

ing, prior to the trial of the above-entitled action, nor

prior to the above-mentioned date when said Neal in-

formed affiant thereof, that said Date had told or stated

to said Neal that affiant was entitled to one-half interest

in said new locations or find made by said Date, and that

affiant, said plaintiff, could not with reasonable dili-

gence, or at all, produce at the trial of said cause, evi-

dence of the said facts, nor could he produce testimony

of said declarations so made by said Date, at the trial

of said cause, and that the same were, each and all, ma-

terial to the interests of said plaintiff, in the trial of said
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cause, and affiant further states that had he known

thereof prior to said trial he could and would have

produced testimony thereof, and the same would be, and

would have been, material to the determination of said

action at the trial thereof, and in event a new trial of

said cause should be granted, testimony of said state-

ments of Date to said Neal will be produced by said plain-

tiff.

Affiant further states that he has stated to his counsel

all the facts of the case, and that thereupon his counsel

informed affiant that said statements were material to

the interests of plaintiff, and material to the determina-

tion of said action on the trial thereof, and that said

plaintiff has a cause of action on the merits, and material

to a just determination of said causq on new trial there-

of, and that the same is newly discovered evidence and

material on plaintiff's motion for new trial.

(Sgd.) J. P. EOBERTS.

Subscribed and sworn to before me this 25th day of

February, 1902.

[Seal] (Sgd.) OLIVER DIBBLE,
Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed]
: No. 4-Valdez. In the United States Dis-

trict Court, District of Alaska. James P. Roberts et al.,

Plaintiffs, vs. Fred J. Date et al.. Defendants. Affidav-

its of James P. Roberts on Motion for New Trial. Filed

March 10, 1902. W. J. Hills, Cleric. Arthur K. Delaney
and F. M. Brown, Attorneys for Plaintiffs, Juneau,
Alaska.
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March 12th, 1902—December, 1901, Term, at Juueau.

JAMES P. ROBERTS, ALBERT
WHITE, and GEORGE HOGG,

vs.

FRED J. DATE, LOUIS ROSENTHAL, )
^-'^•

W. W. BECK, and E. C. VAN
BRUNDT,

Order.

Now, on this day, this cause came on to be heard on
the motion of counsel for plaintiffs for a new trial here-

in, and after argument had by counsel for both pai-ties

hereto, tha Court takes the same under advisement.

In the United States District Court for the District of

Alaska, Division No. One, at Juneau.

JAMES P. ROBERTS, ALBERT
WHITE, and GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSENTHAL,
W. W. BECK, and E. C. VAN
BRUNDT,

Defendants.

Decree.

This cause came on regularly to be heard in open court
on the 25th day of January, 1902, P. M. Brown and A.
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K. Delaney appearing as attorneys for plaintiffs, and

T. R. Lyons, T. J. Donohoe and A. M. Edwards for de-

fendants.

The Court having heard all the evidence and proofs

produced therein, and duly considered the same, and be-

ing fully advised in the premises, and the findings of

fact and conclusions of law having been duly rendered

by the Court, which are now on file in this cause, where-

in judgment was awarded in favor of the defendants and

against the plaintiffs, and the Court having heard and

overruled the motion for a new trial filed herein; now

on motion of T. R. Lyons and T. J. Donohoe, attorneys

for defendants:

It is now therefore hereby ordered, adjudged and de-

creed that defendants have judgment as prayed for in

each of their several separate answers to plaintiffs'

amended complaint against the plaintiffs, and each and

all of them, as follows:

First.—That said plaintiffs, nor either of them, take

nothing against said defendants by reason of said amend-

ed complaint, and that all adverse claims of said plain-

tiffs, and each of them, and all persons claiming or to

claim said premises, or any part or portion thereof or

interest therein, through or under said plaintiffs, or

either of them, are hereby adjudged and decreed to be
invalid and groundless, and that the defendants Fred J.

Date and Louis Rosenthal be, and they are hereby, de-
clared and adjudged to be the true and lawful owners
of the mining claims described in the amended complaint
and hereinafter described, and every part and parcel
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thereof, and that their title thereto is adjudged to be

quieted against all claims, demands or pretensions of the

said plaintiffs, or either of them, and of all persons

claiming under or through said plaintiffs, or either of

them, who are hereby perpetually enjoined and estopped

from setting up any claims thereto or any part thereof.

The said defendant Louis Rosenthal and the said defend-

ant Fred J. Date are each hereby declared and adjudged

to be the true and lawful owners of an undivided one-

half interest to the ''Humdinger Placer Mining Claim"

hereinafter described; an undivided one-half interest in

and to the "Marie Placer Mining Claim" hereinafter de-

scribed; an undivided one-fifth interest in and to the

"Discovery Placer Mining Claim" hereinafter described;

an undivided one-eighth interest in and to the "Eagle

Canyon Company Placer Mining Claim" hereinafter de-

scribed, being the property in controversy, and more par-

ticularly described, as follows:

The "Humdinger Placer Mining Claim" on Slate

Creek, in the Chisna Mining District, District of Alaska,

located by Fred J. Date and Louis Rosenthal on June
22d, 1900, notice of location being duly recorded in book
one, page 26, of the records of the Chisna Mining District

now being the records of the Valdez Recording District,

District of Alaska, to which reference is hereby made
for more particular description of said mining claim.

The "Marie Placer Mining Claim" on Miller Gulch, in
the Chisna Mining District, District of Alaska, located
by Fred J. Date and Louis Rosenthal on July 5th, 1900,
notice of location being recorded in book one, page 211^
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of the records of the Chisna Mining District, now being

the records of the Yaldez Recording District, District of

Alaska, to which reference is hereby made for more par-

ticular description of said mining claim.

The "Discovery Placer Mining Claim" on Eagle Can-

yon Creek, in the Chisna Mining District, District of

Alaska, located June 19, 1900, by Fred J. Date, Thad.

Dashiel, H. E. F. King, Louis Rosenthal and Archie

Park, recorded in book two, page 24, of the records of

the Chisna Mining District, now being the records of the

Valdez Recording District, District of Alaska, to which

reference is hereby made for more particular description

of said mining claim.

The "Eagle Canyon Company Placer Mining Claim" on

Eagle Canyon C^eek, located the 19th day of June, 1900,

by Fred J. Date, Louis Rosenthal, Thad Dashiel, H. E.

F. King, John Steele, Archie Park, A. M. Powell, and

M. Dempsey, said claim being in the Chisna Mining Dis-

trict, District of Alaska, and said notice of location be-

ing recorded in book two, page 26, of the records of the

Chisna Mining District, now being the records of the

Valdez Recording District, District of Alaska, to which

reference is hereby made for more particular description

of said mining claim.

Second.—It is hereby further ordered, adjudged and

decreed that the restraining order heretofore issued by
this Court, restraining said defendants from working
said mining claims or extracting gold therefrom, be, and
the same is hereby, recalled and dismissed.

Third.—It is hereby further ordered, adjudged and de-
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creed that said defendants do have their costs' and dis-

bursements hereby taxed in the sum of dol-

lars against the said plaintiffs, and each of them.

Done in open court this 20th day of February, A. D.

'02.

M. C. BROWN,
Judge.

[Endorsed] : No. 4-V. In the United States District

Court for the District of Alaska, Division No. 1, at

Juneau. James P. Roberts, Albert White, and George

Hogg, Plaintiffs, vs. Fred J. Date, Louis Rosenthal, W.

W. Beck, and E. C. Van Brundt, Defendants. Original

Decree. Filed March 20, 1902. W. J. Hills, Clerk. T.

J. Donohoe and T. R. Lyons, Attorneys for Defendants,

Juneau, Alaska.

In the United States District Court for the District of

Alaska, Division No. One, at Juneau.

JAMES M. ROBERTS et al., \

Plaintiffs,

vs \

>• No. 4-Valdez.

FRED J. DATE et al.,
j

Defendants. J

Order Enlarging Time to Settle Bill of Exceptions.

The order heretofore issued requiring the defendants

to show cause why the plaintiffs should not have ad-

ditional time within which to prepare and settle their bill

of exceptions herein coming on to be heard, and Arthur
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K. Delaney appearing for the plaintiffs, and Donohoe

and Lyons appearing for the defendants, and the Court

being now fully advised in the premises, orders that the

time within which plaintiffs may prepare and s^ettle their

bill of exception be, and the same hereby, is enlarged un-

til the 1st day of June, A. D. 1902.

Dated Juneau, Alaska, this 29th day of April, A. D.

1902.

(Sgd.) M. C. BROWN,
Judgr.

In the United States District Court for the Distrivt of

Alaska^ Division No. One, at Juneau.

JAMES M. ROBERTS et al.,

Plaintiffs,

vs.
\, No. 4-Valdez

FRED J. DATE et al.,

Defendants.

Order to Show Cause.

Now, on all the records, files and paper>j in the forego-

ing entitled-action, and on the application of the plain-

tiffs herein, it is ordered that the defendants shows cause

before this Court at its chambers in Juneau, Alaska, on

the 29th day of April, A. D. 1902, at three o'clock in the

afternoon of said day, why the said plaintiffs should not

be granted time until the 1st day of June next, or such

other time as may be just and reasonable within which
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to prepare and settle their bill of exceptions in said ac-

tion.

(Sgd.) M. C. BROWN,

Judge.

Dated Juneau, Alaska, this 29th day of April, A. D.

1902.

In the United States District Court for the District of

Alaska, Division No. One, at Juneau.

JAMES M. ROBERTS et al..

Plaintiffs,

vs.

FRED J. DATE et al..

Defendants.

Affidavit of Lewis P. Shackleford.

United States of America,^

Y
ss.

District of Alaskia. J

Lewis P. Shackleford, being first duly sworn, on oath,

deposes and says: I am one of the attorneys for the plain-

tiffs in the above-entitled action; that on or about the

3d day of May, 1902, the firm of Winn & Shackleford was

employed by A. K. Delaney, as counsel in the above-en-

titled matter for the purpose of perfecting! the appeal in

the same to the Circuit Court of Appeals for the Ninth

(9th) Circuit; that immediately thereupon affiant notified



lis James P. Roberts ct al.

L. R. Gillette, the court stenographer, that he would

like to have a copy of the evidence and testimony and

record in said matter transcribed for use upon appeal;

that since said time, the court stenographer has been en^-

gaged continuously, and wiiU but small intermission

from day to day in reporting causes and hearing had be-

fore this Court for itsi May term, and to affiant's knowl-

edge has not been able by reason of lack of time to com-

plete the transcript uf the testimony and record. That

if the plaintiffs herein are granted until the 7th day of

June, they will be able to complete the record in said

case preparatory to appeal.

LEWIS P. SHACKLEFORD.

Subscribed and sworn' to before me this 31st day of

May, A. D. 1902.

[Seal] yv. J. HILLS,

Clerk United States District Court for District of Alaska,

Division No. 1.

[Endorsed]
: No. 4-V. In the United States District

Court for District of Alaska, Division No. 1. James M.

Roberts et al., vs. Fred J. Date et al. Affidavit. Filed

May 31, 1902. W. J. Hills, Clerk.
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In the United States District Court for the District of

Alaska, Division No. One, at Juneau.

JAMES M. EOBERTS et al.,

Plaintiffs,

vs.

FRED J. DATE et al.,

Defendants.

Order Extending Time to File Bill of Exceptions.

Upon the application andi motion of the attorneys for

the plaintiffs herein, it appearing that the conrt stenog-

rapher has not been able to spare sufficient time for the

completion of the record on appeal herein, and that he

will be unable to complete said record by the first day of

June

—

It is ordered that the plaintiffsi have until the seventh

(7th) day of June, to file his bill of exceptions and rec-

ord for appeal herein and settle the same.

Done in open court this 31st day of May, 1902.

M. C. BROWN,

I

' Judge.
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In the United States District Court for the District of

Alaska, Division No. 1.

JAMES M. ROBERTS et al.,

Plaintiffs,

vs.

FRED J. DATE et al.,

Defendants.

Exceptions.

Comes now the above-named plaintiffs, by F. M.

Brown, A. K. Delaney, and Winn & Shackleford, and

asks and prays the Court that the following exceptions,

some of which appear of record herein and some do not,

be allowed, entered and made part of the record in this

cause, to wit:

I

I-
'

That said plaintiffs except to the order and decision of

the Court in overruling the motion for a new trial here-

in.

I ! II.

That the plaintiffs except to the first finding of fact

made and entered by the Court herein and filed on the

29th day of January, 1902, for the reason that the same

is against the law and evidence in said cause, and is not

supported by, and is contrary to the evidence and testi-

mony in said cause.
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III.

Plaintiffs except to the second finding of fact herein

made! by the Conrt on the day last above-mentioned, for

the reason that same is against law and evidence, and

contrary to the same, and is an erroneous construction

put upon the contract referred to therein, which was

made on February 1st, 1900; audi for the further reason

that the evidence and testimony in said cause shoT^s that

all of said mining property in controversy was located,

owned and possessed as partnership property, and that

the plaintiffs herein under said agreement of February

1st, 1900, and under the evidence, now are and at all

times have been entitled to the interests claimed by

them in their amended bill of complaint to the part of

the property therein described.

IV.

Plaintiffs except to the third finding of fact, for the

reason that same is contrary to the law and evidence and

not supported by the same, and is against the law and

evidence in said cause.

V.

Plaintiffs except to the first conclusion of law made

and entered herein by the Court on the 20th day of

March, 1902, for the reason that same is against law and

the evidence and supported by the evidence in said cause

and is based upon erroneous findings of fact.
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VI.

That the plaintiffs except to the second conclusion of

law for the same reasons set forth in their exception in

the first conclusion of law, and also for the same reasons

except to the third conclusion of law.

VII.

That the plaintiffs except to the final order, judgment

and decree rendered and entered herein for the same

reasons hereinbefore set forth.

BEOWN and A. K. DELANEY,

WINN & SHACKLEFOED,

Attorneys for Plaintiffs.

The above and foregoing exceptions are this day pre-

sented to me and are and each, of the same allowed and

ordered, filed and made part of the record herein.

Done in open court this 7th day of June, A. D. 1902.

- M. C. BEOWN,

Judge.

[Endorsed] : No. 4-V. In the United States District

Court for District of Alaska, Division No. 1. James P.

Eoberts et al., vs. Fred J. Date et al. Exceptions. Filed

June 7, 1902. W. J. Hills, Clerk.
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In the United States District Court for the District of

Alaska, Division No. 1.

In the Case of JAMES P. ROBERTS,

ALBERT WHITE, and GEORGE
HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSENTHAL,
W. W. BECK, and E. C. VAN
BRUNDT,

Defendants,

Assignment of Errors.

Comes now the appellants, James P. Roberts, Albert

White, and George Hogg, plaintiffs in the above-entitled

action, and file this their assignment of errors on appeal

herein, as it oallsi for the reversal of decree and judgment

of the United States District Court for the District of

Alaska, Division No. 1, filed herein on March 20, 1902,

and signed under date of February 20th, 1902, as fol-

lows:

I.

That thel United States District Court for the District

of Alaska, Division No. 1, erred in overruling the mo-

tion of the plaintiffs herein for a continuance of the

above-entitled cause as shown by the records and files

herein.
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II.

The Court erred in refusing to ptrmit the plaintiff

Roberts, while on the stand to answer the question of

counsel for plaintiff, as to what, if any, conversation

Roberts had with the defendant, Date, in Valdez, Alaska,

in the month of August, 1900, upon his' return from the

interior concerning the matter of what he had done in

the interior and what he had made of the provisions and

supplies furnished him by Roberts to which the plaintiff

excepted.

IV.

The Court erred in overruling the objection and excep-

tion of the appellants to the admission of the evidence

of Fred J. Date, in answer to the inquiry as to whether

or not it was understood and agreed by and between

Roberts, Finn and Gillson on the one side, and Date on

the other, and that each party was to do the assessment

work, or that each party was to do every form of the

assessment work required by law to be done upon the

claims in dispute.

V.

The Court erred in overruling the objection and ex-

ception of the appellants to the admission of evidence of

Fred J. Date, in response to an inquiry as to what con-

versiation was had between Finn and Fred J. Date in

regard to the assessment work on the claims agreed to

be conveyed in the contract of February 1st, 1900, men-

tioned in the record.

VI.

The Court erred in overruling the motions to strike
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out the statement in response to the question mentioned

in the above assignment and errors.

VII.

The Court erred in refusing to permit the appellants

on cross-examination to ask Fred J. Date if the defend-

ant Rosenthal had any provisions of his own.

IX.

The Court erred in admitting their objection and ex-

ception of the appellant of oral testimony as to the con-

tents of a letter from the defendant, Fred J. Date, to his

wife, Mrs. Date.

X.

The Court erred in refusing to grant the motion for

a new trial made and filed by the plaintiffs and appel-

lants, for the reason stated in said motion and based

upon the showing filed therewith.

XI.

The Court erred in finding that the plaintiffs had fail-

ed to establish a cause of action against the defendant

Rosenthal, and had failed to establish by evidence the

allegation of fraud and conspiracy alleged against the

defendant Rosenthal, which finding was made over the

objection and exception of the appellants, and which

finding the appellant alleges to be against the law and

the evidence, unsupported by law and the evidence, and

contrary to the law and the evidence.

XII.

The Court erred in finding that the defendant, Rosen-



126 James P. Roberts et al.

thai, had established his interest in the property in con-

troversy, as set out in the first paragi-aph of his separate

answer, and that he was the owner and entitled to the

immediate possession of said interest in the property de-

scribed more particularly in said findings of fact for the

reason that the same is against the law and the evidence,

not supported by the law and the evidence.

XIII.

The Court erred in the finding that the plaintiffs had
failed to esta:blish by evidence the allegations of their

complaint against the complaints of Date, Van Brundt

and Beck, and that the contracts set out in the three

paragraphs of the plaintiffs' amended complaint re-

ferred only to property possessed by the defendant Date
on February 1st, 1900, for the reason that said findings

are contrary to the law and the evidence, and unsup-
ported by the law and the evidence; and the Court erred
in finding that the amendments and modifications al-

leged to have been made in the month of August, 1900,
to the contract of February 1st, 1900, set out "in the 6th
and 7th paragraphs of the plaintiffs' amended complaint,
are not sustained by the evidence, and in the finding
that the plaintiffs had failed to established the allega-
tion of fraud and conspiracy alleged against Date and
Rosenthal in the eighth paragraph of the plaintiffs'
amended complaint, for the reason that the same is con-
trary to the evidence against the weight of the evidence
and not justified by the evidence and against the law
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XIV.

The Court erred in finding that the defendant Date

has established his interest in the property in controversy

as set out in paragraph four of his separate answer to

the first amended complaint, and in the finding that he

was the owner and entitled to the property more par-

ticularly described in said finding for the reason that

the said finding is contrary to the law and the evidence

and unsupported by the law and the evidence.

XV.

That the Court erred in making his first conclusion of

law, for the reason that the same is not the law and

that the same is not supported by the facts proven m
said cause, and is contrary to the facts proven in said

cause.

XVI.

The Court erred in the second conclusion of law, for

the reason that the same is not the law, and is not sup-

ported by, nor applicable to, the facts proven in said

cause, and is contrary to the law in said cause.

XVII.

That the Court erred in making the final order, judg-

ment and decree rendered herein, for the reason that the

same is not supported by the findings of fact or conclu-

sions of law, and for the reason that the findings of fact

and conclusions of law upon which the same is based
are erroneous, and are not the facts and the law, for the
reasons hereinbefore set forth.
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Wherefore, the appellants praj that the judgment of

said Court be reversed.

A. M. EDWARDS,
F. M. BROWN,
A. K. DELANEY, and

WINN & SHACKLEFORD,

Attorneys for Appellants.

[Endorsed] : No. 4-V. In the United States District

Court for District of Alaska, Division No. 1. James Rob-

erts et al., vs. Fred J. Date et al. Assignment of Errors.

Filed June 21, 1902. W. J. Hills, Clerk.

Jji the United States District Court for tlie District of

Alaska in and for the First Division.

JAMES P. ROBERTS, ALBERT

WHITE, and GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSENTHAL,
W. W. BECK, and E. C. VAN
BRUNDT,

Defendants.
^

Petition on Appeal.

To the Honorable MELVILLE C. BROWN, District

Judge of the United States District Court for the

District of Alaska, Division No. 1.

The above-named plaintiffs, James P. Roberts, Albert
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White, and George Hogg, couceiviag themselves ag-

grieved b^ the order and decree made by the above-

named Court in the above-entitled) cause under date of

February 20th, 1902, and filed and entered under date

of March 20th, 1902, wherein and whereby judgment and
decree was awarded in favor of the defendants, Fred
J. Date, Louis Rosenthal, W. W. Beck and E. C. Van
Brundt, and against the plaintiffs above-named, as pray-
ed for in each of the several separate answers of the de-

fendants to the plaintiffs' amended complaint, and where-

in and whereby it was adjudged and decreed that thb

plaintiffs, nor either of them take nothing against the

defendants, and that all the adverse claims of the plain-

tiffs, and each of them, and ail persons claiming or to

claim the premises mentioned in said decree or any part
or portion thereof or interest therein, through or under
saia piaintilis or either of them, were adjudged and de-
creed to be invalid and groundless, and the defendants
Fred J. Date and Louis Kosenthal, be, and they were, de-
clared and adjudged to be the true and lawful owners
of certain mining claims described in said decree more
particularly; and their title thereto was adjudged to be
quieted against all claims, demands or precautions of

the plaintiffs, or either of them, and all persons claiming

under or through said plaintiffs or either of them. And
wherein and whereby said plaintiffs were perpetuallv
enjoined and estopped from setting up any claims to
said property or any part thereof, and wherein and
whereby the restraining order theretofore issued by
said Court, restraining said defendants from working
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said) mining claims or extracting gold therefrom be, and

the same was thereby, recalled and dismissed j
plaintiffs

hereby appeal to the United States Circuit Court of

Appeals for the Ninth Circuit from said order, judgment

and decree, and. each and every part thereof, for the rea-

son set forth in the assignment of errors which is filed

herewith; and they pray that their petition for said ap-

peal may be allowed, and that a transcript of the rec-

ord, proceeding, and papers upon which said order was

made, duly authenticated, may be sent to the United

States Circuit Court of Appeals, for the Ninth Circuit.

Dated June 20, 1902.

A. M. EDWAKDS,
F. M. BEOWN,

A. K. DELANEY and

WINN & SHACKLEFORD,
Attorneys for Plaintiffs and Appellants.

The foregoing petition on appeal is granted and claim

of appeal therein made is allowed.

Done in open court this 21st day of June, 1902.

M. C. BROWN,
Judge United States District Court for the District of

Alaska, Division No. 1.

[Endorsed]
:
No. 4-V. In the United States District

Court for the District of Alaska. Jas. P. Roberts,

Albert White, and Geo. Hogg, Plaintiffs, vs. Fred

J. Date, Louis Rosenthal, Defendants. Petition on Aip-

peal. Filed June 21, 1902. W. J. Hills, Clerk.
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In the District Court of the United States for the District of

Alaska In and for the First Division.

JAMES P. ROBERTS, ALBERT
WHITE, and GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSEN-

j

THAL, W., W. BECK and E. C. VAN
BRUNDT,

Defendants

Bond on Appeal.

Know all men by these presents, that we, James P.

Roberts, Albert White and George Hogg, as principals,

and Louis Levy, as surety, are held and firmly bound
unto Fred J. Date, Louis Rosenthal, W. W. Beck and
E. 0. Van Brundt, and each of them in full and just sum
of 1250.00 lawful money to be paid to said Fred J. Date,
Louis Rosenthal, W. W. Beck and E. C. Van Brundt,'
their executors, administrators or assigns, for which
payment well and truly to be made, we bind ourselves,
our heirs, executors and administrators jointly, severally
and firmly by these presents.

Sealed with our seals, and dated this 21st day of June,
A. D. 1902.

Whereas, lately at a session of the United States Dis-
trict Court for the District of Alaska, Division No. 1, in
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a suit pending in said court between James P. Roberts,

Albert T\'hite and George Hogg, as plaintiffs, and Fred

J. Date, Louis Rosenthal, W. W. Beck, and E. C. Van

Brundt, as defendants, a decree was rendered against

the said plaintiffs and the said plaintiffs having obtained

from said Court an order allowing an appeal to the

United States Circuit Court of Appeals for the Ninth

Circuit to reverse the decree of the aforesaid suit, and a

citation directed to the said defendants is about to be

issued, citing and admonishing them, and each of them,

to be and appear at the United States Circuit Court of

Appeals for the Ninth Circuit, to be holden at San Fran-

cisco, California.

Now, the condition of the above obligation is such that

if the said James P. Roberts, Albert White and George

Hogg, shall prosecute their said appeal to effect, and

shall answer all damages and costs that may be awarded

against them if they fail to make their plea good, then

this obligation to be void; otherwise to remain ir. full

force and effect.

JAMES P. ROBERTS.

ALBERT WHITE.

GEORGE HOGG.

LOUIS LEVY.

Sufficiency of the sureties on the foregoing bond and a

sufficiency of the foregoing bond approved this 21st day

of June, 1902.

M. 0. BROWN.
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[Endorsed]: No. 4-V. In the United States District

Court for District of Alaska. Jas. P. Roberts, Albert

WiMte et al., Plaintiffs, vs. Fred J. Date et al., Defend-

ants. Bond on Appeal. Filed June 21, 1902. W. J.

Pills, aerk.

In the District Court of the United States for the District of

Alaslca, in and for the First Division.

JAMES P. ROBERTS, ALBERT
WHITE and GEORGE HOGG,

Plaintiffs,

vs.

FRED J. DATE, LOUIS ROSEN-
THAL, W. W. BECE and E. C. VAN
BRUNDT,

Defendants.

Citation on Appeal (Copy).

United States of America—ss.

The United States of America, to Fred J. Date, Louis

Rosenthal, W. W. Beck, E. C. Van Brundt, and

Each of them, and to Messrs. Donohoe and Lyons,

Their Attorneys, Greeting:

You are hereby cited and admonished to be and appear

in the United States Circuit Court of Appeals for the

Ninth Circuit, to be held at the city of vSan Francisco, in

the State of California, within thirty days from the date

of this writ, pursuant to an appeal filed in the clerk's

office of the United States District Court for the District
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of Alaska, Division No. 1, wherein James P. Roberts, Al-

bert White and George Hogg are the plaintiffs and ap-

pellants, and you are defendants and respondents, to

show cause, if any therebe, why the judgment in said ap-

I)eal mentioned should not be corrected and speedy jus-

tice should not be done to the parties in that behalf.

Witness, the Honorable ^lELVILLE W. FULLER,

Chief Justice of the Supreme Court, of the United States

of America, this 21st day of June, A. D. 1902, and of the

independence of the United States the 126th.

M. C. BROWN,
Judge of the United States District Court for the Dis-

trict of Alaska, Division No. 1.

Attest: W.J. HILLS,

Clerk.

[Endorsed]: N. 4-V. In the United States District

Court for District of Alaska. Jas. P. Roberts, Albert

White et al.. Plaintiffs, vs. Fred J. Date et al., Defend-

ants. Citation on Appeal. Filed July 9, 1902. W. J.

Hills, Clerk.

January 25th, 1902—December Term, at Juneau-

JAMES P. ROBERTS et al.[

vs. y No. 4-V.

FRED J. DATE et aL
J

Trial.

And now, on this day, this cause came on regularly

for trial, both parties appearing in person, plaintiffs be-
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inaj represented by Delaney and Brown, their attorneys,

'defendants being: represented by their counsel, Donohoe

and Lyons, and a jury being expressly waived, the trial

fee being- paid, the following proceedings were had:

James P. RoOberts was sworn and testified on behalf of

/the plaintiff, and this cause is continued till 10 o'clock

A. M. Monday, January 27th, at 10 o'clock A. M.

January 27th, 19*02—December, 1901, Tei'm ad: Juneau.

Trial (Continued).

And now, on this day, came again the parties at this

'Cause and their respective attorneys, and this cause is

proceeded with: James P. Roberts, J. L. Steele and

Robert Coles, were sworn and testified on behalf of the

plaintiff, and after the reading of depositions by plain-

tiff's counsel, counsel for plaintiff rested his cause. There-

upon, motion w^as made on behalf of the defendant Rosen-

thal that plaintiff's complaint be dismissed and defend-

ant have decree in accordance with the prayer of his an-

swer to said amended complaint. And the Court being

fully advised in the premises grants said motion, which

action of the Court plaintiff, by counsel, objects to.

Thereupon, Fred J. Date, R. W. Coles, Mrs. PVed J. Date,

and J. L. Steele w^ere sworn and testified on behalf of the

defendant and after the reading of depositions by de-

fendant's counsel, defendants rested their cause. There-

upon, James P. Roberts was recalled and testified on be-

half of the plaintiff in rebuttal and plaintiff again rested
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his cause. And after argument had by counsel for both

parties, and the Court being fully advised in the prem-

ises, finds for the defendants.

In the United States District Court for the District of Al-

asJcn, Dii>ision No. 1.

JAMES P. ROBERTS et al., v
Plaintiffs, 1

vs.
\ No. 4-V.

FRED J. DATE et al.,

\

1

Defendants.

Transcript of the Testimony.

Appearances:

F. M. BROWN, Esq., and A. K. DELANEY, Esq.,

for the Plaintiffs. '

DONOHOE & LYONS, and A. M. EDWARDS, Esq.,

for the Defendants.

By Mr. F. M. BROWN.—If the Court please, before the

trial of the case is proceeded with, we desire that the

T^'itnesses in the case be excluded under the rule.

Whereupon it was ordered by the Court that all the

witnesses be sworn and placed under the rule.

By Mr. DONOHOE.—We don't object to being put un-

der the rule, but we would like to have the two defend-

ants present, and also Mrs. Date, if there is no objection.

(Plaintiffs object to ]Mrs. Dart:e being allowed to re-

main under the rules.)

(Objection sustained. Exception.)
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Whereupon J. P. ROBERTS, the plain/tiff, lyeing first

duly sworn, on his own behalf testified as follows on

direct examinaition.

(By Mr. F. M. BROWN.)

Q. Mr. Roberts, what is your name, age, residence

and place of occupation?

A. James P. Roberts; fifty years, Valde?;, Alaska.

Q. What has been your business, Mr. Roberts, in the

past two or three years? '

A. I have conducted a hotel and store at Valdez un-

til along" in the year 1900; since that I have been in the

sawmill business.

Q. You are operating a sawmill at Valdez, now?

A. Yes, sir.

Q. When did you first come to Valdez, Mr. Roberts?

A. In April, 1898.

Now, if the Court please, in order to facilitate matters

some<what of having admissions stated at this time in the

record, as I understand the contract is admitted, and it

is also admitted

—

By Mr. DONOHOE.—Oh, no, the contract sued upon is

not admitted by the pleadings. The original contract of

February' first is admitted, that is all.

By Mr. F. M. BROWN.—The contract of February

first is denied.

By the COURT.—Well, what is the contract?

By Mr. BROWN.—A copy is attached to the deposi-

tion of one of the witnesses on behalf of the defense; it

is not Objected to, but at the same time it is specifically

admitted in the answer.
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(Testimony of J. P. Roberts.)

B.y eTuclge DELANEY.—'It is set out verbatim in our

complaint.

By Mr. DONOHOE.-^If the Onirt please, it maljes a

material difference to us at this time. We admit the

contract of February first, but not the contract on which

they are suing.

By the COT^RT.—T understand, Mr. Donohoe.

By Mr. F. M. BROWN.—Now, Mr. Roberts, I'll ask

you if you are acquainted with the defendant, Fred J.

Date? A. Yes, sir.

Q. And with the defendant, Louis Rosenthal?

A. Yes, sir.

Q. How long have you known Mr. Date?

A. Since the winter of 1898 and the spring of '99.

Q. I'll ask you whether or not you met Mr. Date in

the city of Seattle in the early spring of the year 1900?

A. In 1900—yes, sir, I did.

Q. I'll ask you if you—(handing witness paper)—I'll

ask you to state what that is, Mr. Roberts?

A. That is a contract and agreement we drew up on

the first clay of February, 1900, between the panties

mentioned here, Mr. Finn, Gillis, and Mr. Date.

Q. Is that your name signed there also?

A. It is, sir.

Q. Is the defendant, Fred J. Date's name signed there

also? A. Yes, sir.

Q. Did you see him sign that? A. I did, sir.

Q. Is that the contract set out in the complaint in

this case? A. Yes, sir.
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(^Testimony of J. P. Roberts.)

(Plaintififs now offer in evidence the contract attached

to the deposition of O. N. Crary, and ask that it be

marked Plaintiffs' Exhibit "A.") i

By Mr. DONOHOE.—We have no objection at this

time. We raay move later to strike certain evidence

based upon this contract, though.

. By Mr. F. M. BROWN.—If the Court please, this con-

tract reads as follows: This is on a Hotel Diller letter-

head—a hotel in Seattle:

"This aLrreement, entered into this 1st day of February,

1900, by and between Jas. P. Roberts W. E. Finn, and

A. F. Jilson, parties of the first part, and Fred J. Date,

party of the second part, for and in consideration of all

\necessary expenses in developing mines in Alaska for

the year 1900 furnished by the parties of the first part,

sajd party of the second part hereby agrees and by these

presents do agree, to assign^ transfer, and deliver to said

parties of the first part an undivided one-half interest in

all properties he possesses in the Territory of Alaska.

Furthermore said parties of the first part agrees to

furnish Mrs. Fred Date, wife of party of the second part,

the sum of one hundred dollars in cash and necessary

provisions for year 1900. '

JAS. P. ROBERTS.
W. E. FINN.

A. F. JILSON.

i F. J. DATE.

Witness: J. G. NEAL."

Q. Now, Mr. Roberts, where was this contract en-

tered into? A. In Seattle, Washington.
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(Testimony of J. P. Roberts.)

Q. (Bv the COURT.) I understaDd this contract was
made between Mr. Roberts on the one part, and who?

By Mr. F. M. BROWN.—Roberts, Finn, and Jilson

were all parties of the first part; they afterwards dropped
out.

By the COURT.—And the oither party is Date?

By ]\rr. F. M. BROWN.—Yes, sir, and the other parties
who was to convey this ono-half interest.

By the COURT.—But he wa« the only other party,

wasn't he?

By Mr. F. M. BROWN.-Yes, sir, the only other party
to the written contract.

Q. Now, :\rr. Roberts, please state what you did im-
mediately after the entering into of this agreement with
Mr. Date pursuant to the terms of the contract.

A. We arranged for him to come to Yaldez on that
day. The steamer was just about ready to leave when
we made the arrangements, and we paid Mr. and Mrs.
Date's fare to Yaldez.

Q. How much was that?

A. A hundred and ten dollars; and we paid—fur-
nished some supplies they wanted, and we gave ]Vrrs.

Date fifty of the hundred dollars payment.

.
By the COURT.—Paid who fifty dollars?

A. Mrs. Date. We promised in the agreement to

.give her a hundred dollars cash, and we gave her fifty

of it there.
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(Testimony of J. P. Roberts.)

Q. (By the COURT.) That was in addition to the

procuring, or buying of their transportation to VaUlez?

A. Yes, sir. >

By Judge DELANBY.—Made a hundred and sixty dol-

Jars in all, up to the tinne? A. Yes, sir.

By Mr. F. M. BROWN.—What else did you give the

defendant Date or Mrs. Date at that time, Mr. Roberts?

A. That is all I remember of at the time. We had

,some provisions already bought which were in the hands

of Mr. Rosenthal, so Mr. Date informed me, that I ad-

vanced Mr. Date in the fall of 1899 for his outfit inside,

and Mr. Rosenthal, he told me, was in possession of that

and working it out.

(Defendants object to any testimony tending to bind

Mr. Rosenthal unless Mr. Rosenthal is shown to have

xbeen present or has since ratified the transaction. This

objection is on behalf of the defendant Rosenthal.)

(Ruling reserved.)

A. I intended to state that Mr. Date informed me to

that effect. •

Q. Did you see Mr. Rosenthal in Seattle at that time?

A. I did not.
|

Q. What was the value of that property as you have

stated—that was cash, supplies, and provisions?

A. Yes, sir.

Q. What was the total value of that—what did you

pay for it? »

A. We paid a hundred dollars for it, but it was.3up^

posed to be worth a great deal more as it was inside a

hundred miles.

^oU ''^o ><i^a^M Y^
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(Testimony of J. P. Roberts.)

Q. Was tliat turned over to Date as a part of this con-

sideration? A. It was.

Q. What other debts or moneys payable, if any, did

you assume as a part of the consideration for this con-

tract?
I

A. We agreed t^ pay thirty^four dollai-s then due to

Mr. Hemple for goods which had been taken into the

interior in 1899, and was put with the cache we bought

on the inside.

Q. That is. Date waiS owing that to Hemple at Yal-

dez, this thirty-four dollars, and you assumed that as a

part of the consideration of this contract?

A. Yes, sir.

Q. (By the COURT.) First, you claim to have paid

fares, one hundred and ten dollars? A. Yes, sir.

Q. Then you advanced to Mrs. Date fifty dollai-s?

A. Yes, sir.
'

Q. Then you say you had purchased a cache on the

inside of the value of one hundred dollars?

A. A hundred dollars, yes, sir.

Q. Now, what was the next item?

A. Supplies at Valdez from the store.

Q. What was that amount?

A. I don't know the amount; there w^as a bill for

them—I don't remember exactly.

Q. You were saying something about thirty-four dol-

lars?

A. Yes, sir; that's the amount of Mr. Hemple's bill

that was furnished in the fall of '99.
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(Testimony of J. P. Ptoberts.)

By Judge DELANEY.—The amount of that was

thirty-four dollars? A. Yes, sir.

By Mr. F. M. BROWN.—That is, if the Court will

pardon me^—Date was owing Mr, Hemple this amount,

and Mr. Roberts assumed that as a part of the considera-

tion of this contract.

Q. Now, I'll ask you, Mr. Roberts, what statements

or representations, if any, Mr. Date made with reference

to these claims that are referred to in this contract?

(Objected, to as incompetent, irrelevant, and imma-

terial, and an attempt to prove statements made prior to

the entering into of this contract, and is not competent

for the reason that all the understandings at the time are

embodied in the contract in evidence.)

(After argument.)

By The COURT.—It doesn't seem to me, Mr. Brown,

that any representations as to the value of the property

could affect this proposition. Of course, it is apparent

on the face of this contract that Mr. Roberts supposed

the property to be of value or he would have never enter-

ed into a contract at all to advance these amounts of

money to Mr. Date. Whatever the representations, they

would do no good no harm as far as I know. The case

is being tried before the Court, and I will hear whatever

you w'ant to offer in that respect ; but I can't see that it

has the slightest relevancy to this issue. But as it is to

be tried before the Court, you may prove whatever you
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(Testimony of J. P. Roberts.)

like under this statement by the Court, and I will rule

upon the relevancy of the tesftimony afterwards.

(Exception by defendants.)

By Mr. DONOHOE.—There is one other objection we

have to the introduction of any testimony as to the part-

nership, and that is that no such fact is pleaded.

(Objection overruled for the present.)

(Exception by defendants.)

By Mr. F, M. BROWN.—Now, Mr. Gillette, if you will

repeat the question to the witness again? (Reporter,

reading.)

"Q. Now, I'll ask you, Mr. Roberts, what statements

or representations, if any, Mr. Date made with reference

to these claims that are referred to in this contract?"

A. At what time, Mr. Brown?

Q. At the time of entering into the contract at

Seattle?

A. He told me they were very rich; and he showed

me a little vial with some samples of gold in it, that he

had taken from the claim where he said the horses

tramped the snow off of the grass roots.

Q. State whether or not he said anything about going

in to work this' ground and take out the money.

A. Yes, sir; he also stated that one of the lode claims

he had run up to some twenty-eight or thirty dollars.

(Defendants object to all evidence on this line as in-

competent, irrelevant and immaterial.)

(Objection overruled. Exception.)
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(Testimony of J. P. Roberts.)

A. That they had simply pounded gold out of the

rock and it went to that amount. He spoke of them very

highly at the time, and also the fall before—before this

was considered. <

Q. Now, did you go to Valdez, Mr. Roberts, at the

time Mr. and Mrs. Date went up? A. I did not.

Q. When did they go ?

A. They went, I think, the first day of February; the

vessel left the day the contract was made.

Q. When did you leave Seattle?

A. I left Seattle the first day of April.

Q. On the first day of February, 1900, were you en-

gaged in the store business at Valdez? A. I was.
Q. Wihat, if anything, did you give to Mr. Date or Mrs.

Date in the wayj of any other sums that they got, provi-

sions or supplies?

A. I sent a letter to the store at Valdez to outfit them
as they required.

Q. Who was running the store at that time?
A. Roberts & Hogg.

Q. State whether or not these supplies were fur-
nished on your personal account at the time?
A. They were.

Q. Now, do you know where Mrs. Date stopped on
her reaching Valdez?

A. Yes, sir; they stopped at the hotel owned by Rob-
erts and Hall.

Q. Was that also on your owu personal account?
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(Testimony of J. P. R6berts.)

A. Yes, sir; I wrote him instructing him what my

agi'eement was with Mr. Date.

i}. From what time, and to what time did Mrs. Date

stop there at your expense?

A. From the arrival of the "Excelsior" there.

Q. When was that?

A. In February, 1900, I think, to the 6th day of Sep-

tember, when they went to keeping house after Mr. Date

came out; I'm not just positive of that date, however.

Q. What was the reasonable value of that board and

lodging—was anyone with Mrs. Date?

A. Yes, sir; the little daughter was with her.

Q. Now, please state what the reasonable value of

the board and lodging and provisions for Mrs. Date was?

A. I think a dollar and a half a day is the amount of

the bill.

Q. By The COURT.—How many days was it?

A. I don't know just what date the vessel arrived,

but it was near the first of February—until I think the

first day of September—^the bills would give that accur-

ately.

By Judge DELANEY^.—That covered the keep of both

the mother and the child, Mr. Roberts?

A. Yes, sir. i

By Mr. F. M. BROWN.—Now, what other moneys and

provisions, if any, did you furnish Mrs. Date under this

contract after reaching Valdez?
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A. We furnished her the balance of the hundred dol-

lars—fifty dollars more, making the balance.

Q. What other provisions or supplies, if any, did you
furnish to Date during the summer and up until say the

month of August, under this contract?

A. Mr. Date sent out for some supplies for himself

a,nd Rosenthal, I think a pair of shoes and overalls; we
sent them in, and I think the expense of buying waa
eleven dollars, and a dollar a pound for packing.

Q. Did Date, on reaching Valdez from Seattle in

February, 19O0, get any other goods and supplies to take
with him? A. Yes, sir.

Q. Of what amount?
A. I don't think I can give you the amount; it was on

the bill delivered to them at the store; and there was
some other money furnished him at this place, if I re
member, as he came through; but it was all included iu
the bill up there, if I remember rightly.

Q. At Juneau, you mean?
A. Well, I think so;

1 was not there myself, you know
Q. I'll ask you to state, Mr. Roberts^ni ask you

to state what this is, these two sheets? (Exhibiting
papers.) *

A. Well, sir, this is supplies furnished them up to
this date, September 6th.

Q. Is it a bill from the store of Roberts & Ho^c to
Fred J. Date? a. Yes, sir, it is.

Q. Now, where are the books of the original entry of
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Roberts & Hogg kept at the time—are they in your

possession, or under your control?

A. They are not.

Q. I>o you know where they are? A. I do not.

Q. Please state where they are or were at the last

time you saw them, Mr. Roberts.

A. I saw them in my trunk when sailing to Seattle.

Q. When was that?

A. When I went out of business in Valdez, I took

them in a trunk, having no place to leave them; also the

firm books of Roberts & Hogg, and my mining papers,

and the trunk was left on the dock at Seattle by the

steamer "Oregon" and my baggage was lost in some way.

It was put aboard, but was lost in some way, and I have

never been able to find it since.

Q. You haven't found it since?

A. No, sir; it is now in the hands of a man in Seattle

to find it.

Q. Can you state that this bill, from the books of

account, is substantially correct?

A. It is, to the best of my knowledge.

By The COURT.—How was the bill made out?

By Mr. BROWN.—These bills are further identified by

the certificate of the bookkeeper, Mr. Wilcox, if the

Court please.

A. I didn't see Mr. Date until he returned in August.

That was the account kept with him by the clerk and
bookkeeper, and from that time on, I have knowledge of

it personally.
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By Judge DELANEY.—That was stuff taken out of

the store? A. Yes, sir; and furnished them.

By Mr. BROWN.—This is the certificate of the book-

keeper, if the Court please, and I will offer this in evi-

dence.

A. From September 6th on, I have personal knowl-

edge of the bill; before that I only know what the book-

keeper states, and what they admitted.

Q. Well, up to September 6th, Mr. Roberts, what

amount of stuff was furnished by you to Mr. Date under

this contract? It is a matter of computation, and after

that time you can make it approximately.

A. Well, somewhere between five and six hundred

dollars; I haven't footed it.

Q. Well, this last item; two hundred and seven dollars

and fifty cents, board Mrs. Date and child, March to

September 6th?

A. That should be in the bill prior, of course.

Q. Well, what does it amount to? I am asking what

the amount of this money and provisions furnished by

you to Mr. and Mrs. Date figures up, to September 6th?

(Objected to as immaterial.)

(Objection overruled. Exception.)

A. (After computing.) Eig'ht hundred and two dol-

lars and sixty-eight cents, I make it.

By The COURT.—You say that was furnished up to

•September 6th? A. Yes, sir.
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By The COURT.—And does that include everything

furnished—the |110, the |50, the $34, and the rest?

A. No, sir; I see a hundred and seventy dollars, ex-

penses of Fred J. Date, wife and children, Seattle to

Valdez; that includes the $50 paid Mrs. Date.

Q. What is the whole amount, do you say?

A. Eight hundred two, and sixty-eight cents.

—As coinputed ^rom those bills?

A. Yes, sir; but it includes the fare, and' the |50, and

the $34 of the Hemple claim.

By Mr. F. M. BROWN.—Now, when did you last see

Fred J. Date, in the spring of 1900?

A. "^^en he took the steamer at Seattle.

Q. When did you next see him?

A. W^hen he returned from the interior.

Q. W^hen was that? A. At Valdez.

Q. Fix about the time he came out, if you can.

A. I think about the middle of August—perhaps the

17th.

Q. Where had he been in the meantime, if you know?

A. In the Chesna mining district.

Q. Where these claims were that were located in '99?

A. Yes, sir.

Q. Now, what conversation if any did you have with

the defendant, Date, when he came out, Mr. Roberts,

with reference to what hq had done under this contract

of February first, 1900?

(Objected to. Objection withdrawn.)

A. He asked me—he says, "I suppose you have heard
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of the results inside." I said I had heard considerable

about it, but expected to learn the facts from him. He

says, "We drew a blank on the property we had staked,

but we have sta;ked some other that is good and rich."

(Defendants move to strike out the last part of the

ansiwer as not responsive to the question.)

By The COURT.—Now, to save any objection or ex-

ception you wish Mr. Donohoe, I will at this time allow

you to ask Mr. Roberts any question you wish.

By Mr. DONOHOE.—Mr. Roberts, in your amended

complaint, you set out certain amendments made to the

original contract of February first, 1900, which was in

writing; you set out in paragraphs six and seven certain

amendments and alterations made to that original con-

tract. I'll a^k you if those amendments and alterations

were in writing, and signed by the defendant Date?

A. What amendments?

Q. I will read you paragraphs six and seven of your

amended complaint (reading same). Now, I'll ask you

if those alterations and amendments were in w^riting

and signed by the defendant Date?

A. They were not.

Q. Was there any memorandum made at the time

containing the terms and conditions of those modifica-

tions, reduced to writing and signed by the defendant

Date? A. Not to my knowledge.

Q. You never had such a writing? A. No, sir.

Q. Then there was no writing at all in reference to
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those modifications, which was signed by defendant,

Date? A. No, sir; there was not.

(If the Court please, the defendants object at this

time to the introduction of any testimony tending to

prove any modification or alterations of the contract of

February 1st, 1900, for the reason that such testimony is

Incompetent, irrelevant and immaterial, and comes with-

in the statute of frauds; this being a contract for real

property, which is void unless in writing or based upon

some memorandum made in writing at the time.)

(Euling reserved.)

By Mr. DOXOHOE.—Did you, Mr. Roberts, under this

agreement, amendments and alterations, go into posses-

sion of any part of the claims in controversy?

(Objected to as immaterial.)

(Objection overruled. Exception by plaintiffs.)

A. I supposed I did.

Q. Were you ever in possession of any of those

claims?

A, I supposed so—we had an agreement to that effect.

Q. Answer the question—don't suppose about it;

were you in the Chesna Mining District?

A. No, sir.

Q. Were you ever on these claims? '

A. No, sir.

Q. Did you have an unauthorized agent of yours on

those claims after the month of August, 1900, sent in

there to take possession previous to the bringing of this

action? A. I think Mr. Millard—
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Q. Previous to the beginning of this action I am speak-

ing about now, remember

—

A. Not that I know of.

Q. Now, if the Court please, I am not sure just when

a, suit is begun in this court?

By The OOUET.—When your complaint is filed in

court, and your summons issued, I think is the statute.

A. No, sir; I was not in possession prior to that.

By Mr. DONOHOE.—Now, if the Court please, I think

if the Court would rule on my objection it will facilitate

matters greatly.

(After argument at length.)

By The COURT.—We often find that in the adminis-

tration of the law, it is not easy to misunderstand the

general principles. But the landmarks are very plain,

and the road along which courts have traveled is as deep

and plain and much deeper and plainer than the road

along which weary emigrants have wended their way

across our continent. There is no trouble about under-

standing the general principles that control these mat-

ters, but it is sometimes very difficult to apply the prin-

ciples to a given state of facts. It is that trouble that

we meet here.

There is no question as to the law in the conveyance of

real estate. It is not only statutory, but the statute is

the result largely of the common law which does not

change what materially existed before in the nature of

things. That you cannot convey real estate without a
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writing in some form, is a fact almost as old as the law

itself. That mining partnerships may be formed where

parties agree together orally, one of them to furnish

the supplies and tools,the other to go out upon the public

domain and engage in the battle of discovery, there is

also no question. Such pai'tnerships may be made by

oral agreement between the men, and whatever may be

discovered by the man that goes to buffet with the winds

and waves and snows even of an Arctic country he is

bound to yield up an equal proportion if that be the

agreement with the man who furnishes the "sinews of

war." There is no trouble about the statute of frauds

in such contracts.

In this case it is perfectly apparent to me that Mr.

Roberts is the sufferer; that he has furnished a very con-

siderable sum of money of which the defendant, Date,

has had the benefit, and for which Roberts has received

no equivalent w^hatever. That is too plain for question.

But however hard the situation, and however unfor-

tunate it may be for Mr. Roberts, if he is in a situation,

and has placed himself voluntarily in a situation where

he cannot secure the benefits of the money he has ad-

vanced, it is his misfortune. Now, let us examine this

contract;

"This agreement, entered iato this first day of I'ebru-

ary, 1900, by and between James P. Roberts, W. E. Finn,

and A. F. Jilson, parties of the first part, and Fred J.

Date, party of the second part, for and in consideration

of all necessary expenses in developing mines in Alaska
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for the year 1900, furnished by the parties of the first

;part, said party of the second part hereby agrees "

Now, to transpose this a little, we can get at the mean-
ing better. ^^For and in consideration of all necessary

expenses furnished by the parties of the first part, as the

expenses of the development of mines in Alaska," this

change being made merely to reach a clearer under-

standing; '-the party of the second part hereby agrees"

to do what? "The party of the second part hereby

agrees and by these presents do agree, to assign, trans-

fer and deliver to said parties of the first part, anundi-

vided one-half interest in all properties he possesses in

the Territory of Alaska." The consideration here men-

tioned by the party of the second part, and the only con-

sideration thus far found in the contract is, one-half of

the properties "he possesses in the Territory of Alaska."

It is not isaid that he then possesses in Alaska "or shall

hereafter acquire under this contract," but tlie posses-

sion as used refers to the present time of the making of

the contract, as if he had said "all the property he now

possesses in the Territory of Alaska,'* which would mean

the same thing as stated only a little clearer. "Further-

more, said parties of the first part agrees to furnish Mrs.

Fred Date, wife of the party of the second part, the sum

of one hundred dollars in cash and necessary provisions

for year 1900."

Now. but for this language: "For and in considera-

tion of all necessary expenses in developing mines in

Alaska," what does that clause mean? it is difficult to

interpret, as counsel has said, and taken in all, a very
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peculiar i)iece of literature. It seems to me that this

contract means that tliese parties intended to proceed

to develop their mines in Alaska; and while the contract

does not say so, it seems to me that it must have been

the intention of the parties that Mr. Date should do the

development work, and that the moneys and supplies

and provisions should be furnished by Mr. Roberts and

his copartners for doing the work. It seems to me that

Mr. Date wasn't only, under the terms of the contract,

to convey an equal interest in these mines, but that he

was to do the development work for the year 1900: and

to the extent of furnishing tlie means and supplies to

carry on this work the parties became mining copartners

for the purpose of developing certain claims in Alaska.

I have no question in my mind about that; if this con-

tract does not mean that much, it means nothing at all.

Now. another thinc^ it must mean, and giving it the

broadest construction it can have— it says "for and in

consideration of all necessary expenses in developing

mines in Alaska," It doesn't say for prospecting pur-

]X)ses, or for the purposes of location and discovery- of

mines, but for the purpose of "the development of

mines," contemplating by the language that mines are

already in existence for development. And so I say

that the contract must mean that the supplies and the

money under this contract was to be furnished not only

for a half interest in the mines, but as a consideration

for the work to be done on them in the ye.ar 1900— at

,

least representation work, and certain other work, if

necessary. Ro far this contract goes, and in my judg-
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nient, no further: That it was a mining copartnership for

the purpose of developinigi the particular mines tlien

owned by the^defendant in Alaska—and there it ends.

Now, can you say, admitting this to be a copartner-

ship as I have indicated, for the purpose of working

these particular claims, that: it is not a general copart-

nership? That is the question. It is not a prospecting

copartnership. It is not au agreement between these

parties that the party of the second pait shall maLie dis-

coveries of mining claims and locate the same, and do

the development work thereon, and that in considera-

tion of the money and supplies furnished, the parties to

the contract shall share equally in the ownership of the

claims.

It is claimed by learned counsel, and in my opinion it

would be the only way that the plaintiff in the case could

recover or claim any interest in future discoveries—if

he can claim any at all—that this partnership agreement

was modified by an oral partnership or agreement v^ here-

by they were to become partners in other properties ais

well. If this oral contract had been made between these

pai-ties before the discovery and location of additional

claims, if it had bleen agreed between these partie.s

orally that, finding that the claims referred to in the

other contract were a failure, and that they should use

the "sinews of war" that had been furnished by Mr.

Roberts, in prospecting for and locating and developing

other mining claims that might be found, then there

would be no trouble at all in the case. Everything discov-

ered after such an arrangement was entered into would
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belong: just as much to Roberts as to Date. But when
they say by a subsequent agreement of partnership,

"You shall have an interest in Avhat I have already

local ed, in discoveries that I have already made," is it

not an attempt to convey real property by an oral agree-

ment? There is the great difficulty that 1 see in the

case.

Again, how much of the money and supplies that were

advanced by ]Mr. Roberts went to pay the purchase price

of the claims the Date people owned and conveyed a

half interest in? Because what he agreed to convey a

court of equity will take as already conveyed. Mr. Rotb-

erts owned a half interest in those claims the instant

this conveyance or agreement was made. Now, how

niucli of the money advanced was paid in consideration

of that interest in the claims, and how much to the joint

venture of development?

Another thing about this contract that strikes me a

little unfavorably; Air. Roberts is a business man, as the

evidence shows, conducting a store, a sawmill, and other

business of that character. When Mr. Date came back

to him, as he says, and stated that he found other claims

which he was willing Roberts should be in on, and it

was agreed that he was "to be in on those,"' because the

others were found to be valueless, why didn't Mr. Rob-

erts then, if he was willing to settle with Mr. Date on

that theory, then and there take a conveyance of some

^interest in the new claims? It would seem that a good

business man would have hesitated a moment to do that.

lie didn't do it, although it would seem he did furnish
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more material. I am inclined to the opinion tliat the ob-

jection to this testimony is well taken: but I will alloAV

the plaintiff's to produce whatever authority they can

to support their contention, and you can have what time

you wish in which to do it, considering only reasonable

diligence.

Juneau, Alaska, Jan. 27, 1902—after argument.

Mr. Brown, you may be able to so frame your question

as to make it admissible, and you will have that oppor-

tunity.

ROBERTS—Recalled.

Further Examination by Mr. BROWN.

Q. Mr. Roberts, I will repeat the last ouesition to you

in order to get the record straight, and ask you to state

what, if any conversation, you had with defendant Date,

in Valdez, Alaska, in the month of August, 1900, upon

his return from the interior, concerning the matter of

what he had done in the interior, and what use he had

made of the provisions and supplies furnished him by

you?

(Defendants cybject to the introduction of any testimony

tending to support paragraphs six and seven of plaintiffs'

amended complaint, or tending to show any valuation,

or amendments or alteraitions made to the contract of

February 1st, 1900, for the reasou it is immaterial, irrel-

evant and incompetent, being an oral amendment and

variation and comes within the statute of frauds and is

a void contract if such a one was made.)

(Objection sustained. Exception.)
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Q. 3[r. Roberts, what conversation at that time, if

auy, did von have vi'ith the defendant Dale at this time
and place, concerning what he had done pnrsuant to the
contract of Februarr first, 1900, while continuini? to use
your supplies and provisions?

^Objected to as incompetent, irrelevant and immate-
rial, and not within the issues in the pleadings.)

(Objection sustained. Exception.)

- Q. What conversation, if anv, did you have with de-

fendant, Date, at such time and place, with reference
to his having made any new locations of mining claims
under this contract of February first, 1900, while using
your money and supplies?

(Objected to as incompetent, irrelevant and immate-
rial, coming within the statute of frauds, and is not
within the issues in the case.)

(Objection overruled. Exception.)

A. He told me the property mentioned in the ccn-
tract had proved worthless

By the COFRT.-That doesn't answer the question.
Q. What else did he say?

A. He said he had staked other claims and that I was
interested with him equally.

Q. Relate the conversation as fully as you remember
it, Mr. Roberts. What, if anything, was said in refer-

ence to his having used your supplies and money?
A. He said he took the supplies and prospected, and

made other locations

—

Q. Are those the locations mentioned in the com-
plaint in this case, Mr. Roberts?
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A. Yes, sir, he told me what they were -it's easy

enough for me to state the conversation, if the Court

ph\ise, but it isn't altog'ether clear that T can state all

of it.

Q. Just state as near as you can the substance of

what he said about havinf^ located new claims under the

contract of February first, 1900, and using your supplies

and money in doing it?

,
A. He stated that he had staked a claim on Slate

Creek, one on Miller Gulch, and some on Eagle Canyon,

and an interest on some in Eagle Canyon, and I was in

on them equally.

By Judge DELANEY.—What did he say about your

supplies? i

A. Yes, sir, he said he took those supplies and did

this locating, and that was the result of his location.

(Defendants move to strike the last answer as not re-

sponsive to the question. There is nothing in the con-

tract of February firsit, about locating these claims he

refers to.)

By the CO CRT.—The motion is overruled. The ques-

»tion is what he did under the contract. If he did it un-

der that contract it would indicate what the understand-

ing of the contract was, to some extent.

(Exception by defendant.)

By Mr. BKOWN.—^tr. Roberts, I will ask you what,

if any, supplies you furnished to Mr. Date pursuant to

the contract of February first, 1900, and pursuant to the

conversation vou had with him in August of 1900, after
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Au^st—that is, during the months of September, Octo-

ber, November and December, 1900?

(Objected to as incompetent, irrelevant and immate-

rial.)

Bv t tie COURT.—He may answer as to what was done

under the (contract but not as to the other agreement,

because he hasn't stated any. Answer the question.

(Exception by defendants.)

By Mr. DONOHOE.—Defendants further object to tes-

timony going in tending to prove the contract of Febru-

ary 1st, 1900. on the ground that it is a void contract for

lack of mutuality, and for indefiniteness. The indefinite-

ress is in this: The contract provides Roberts shall fur-

nish supplies for the development of mines and don't

state how much supplies or what mines; it's lack of mu-

tuality is, that if Roberts had failed or refused to per-

form his part of the contract it would have been impossi-

ble for Date to have enforced the claim for the reason

it don't state what amount was to be furnished.

(Objection overruled. Exception.)

A. One amount was the bill of goods he got from our

store when he went to keeping house—I thinlv the date is

September 6th.

Q. What amount is that?

A. I couldn't give you the amount without referring

to the bill. I don't remember the amount segregated

from the other items.

Q. Can you tell by looking at this bill, Exhibit No. 1
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—von testified the sum was six hunred and two dollars

furnished prior to that?

A. It would be this bill of goods on September 6th;
that is the one bill at the store, together with something
like 1170 from Ilsh Brothers' store.

Q. Can you describe that amount there so h will
show in the record?

A. Yes, sir: something like two hundred and thirty
dollars.

Q. Now, what other bills for supplies., if any-^goods
and supplies?

A. That includes some cash I gave them at the time.

Q,. Wha/t cash was that and how much was it?

A. 'J'en dollars, the bill shows.

Q. Was there an item' of thirty-four dollars?

A. Yes, sir, that was on November 11th.

, Q. State how that was paid.

A. In money, to Mr. Date in the presence of Mr.

Leslie on the beach, when I was aibout to sail for Seattle,

on the 11th of November.

Q. Did you hand this thirty-four dollars to Date, or

to Leslie?

A. To Mr. Date, and Mr. Leslie saw it counted to him
in his presence as a witness.

Q. I'or what was that paid?

A. In settlement of the |34 due Mr. Hem pie, for a bill

purchased by Date in the fall of '99, and added to the

cache bought of Mr. Spemser on the Klatino in the fall

of '99.
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Q. Do you know whether that was paid to Mr. Hem-

pie? A. I don't know.

Q. Did he ever tell you it was? A. He told me

Q. Now, was there a bill of goods for supplies from

I'ish Brothers in October, November, and December,

11)00? A. Yes, sir.

Q. What was the amount of that bill?

By the COURT.—Haven't you included that in the

|230 bill?

By Mr. BROWN.—No, sir, we are now a«sking about

the bill with Fish Brothers. About what amount Mr.

Roberts was furnished from Fish Brothers during the

months of October, November and December, in 1900.

A. About a hundred and seventy dollars; I don't jus-t

remember, but I think the amount was $170 in round

numbers.

Q. (By Mr. DONOHOE.) As I understand it, if the

Court please, an objection is allowed to all of this testi-

mony?

By the COirRT.—Yes, sir; the Court will reserve any

decision for the present and see what there is.

By ]\rr. BROWN.—Now, Mr. Roberts, please state

whether or not you had an agreement with ^\v. Date, the

defendant, in Yaldez, in August of the year 1900, con-

cerning what interest, if any, you were entitled to in

these new locations made by him while inside and using

your supplies.

(Objected to as incompetent, irrelevant and immate-
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rial, and attempting? to vary the terras of a written asjree-

ment by parol testimony.)

(Objection overruled for the present. Exception.)

A. r[e stated that I was to be equally interested

with him.

Q. Did you furnish any further goods, moneys or sux)-

plies in consideration of that statement by him to you?

A. T certainly did.

("Objected to as not within the issues of the pleadings;

there is no consideration alleged in the complaint for

this additional agreement whatever.)

By the COURT.—Subject to the ruling of the Court

which may hereafter be made upon the question, the wit-

ness may answer.

(Exception by defendants.)

A. Yes, sir.

Q. Those were the supplies and provisions just testi-

fied to by you? A. Yes, sir.
'

Q. I'll ask yon, Mr. Roberts, Avhether or not it would

Lave been possible for you to have—first, I'll ask you

how far are these claims situated from Valdez, Alaska

—i"h what direction?

A. About two hundred miles in a northerly direction

—over two hundred it is.

Q. Can you tell how much over two hundred miles?

A. I am informed it is two hundred and thirty mile«.

Q. State whether or not on account of the climatic

conditions, Mr. Roberts, it would have been possible for

YOU to have gone into where these claims are situated.
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and entered into the possession of the same during the

fall at this time in August, or later in that year.

(Objected to as not within the pleadings and there is

no possession alleged.)

By the COURT.—It may be answered subject to the

former ruling.

(Exception by defendants.)

A. It was not pos??ible.

Q. What attempt or effort, if any, did you make in

the following spring of IDOl, with regard to yourself or

any one authorized by you, to go inside and enter upon

the possession of your interests there?

A. I authorized Mr. B. F. Millard to go in and oper-

ate my interest in that property.

Q. What time was that, Mr. Roberts?

A. I think that was in—I think I made that arrange-

ment in February.

Q. What time did he start to the interior?

A. About June; he made a quick trip in; he already

had supplies in the country.

Q. State whether or not he had procured supplies fof

going on to this ground and working it.

A. His outfit was already in there.

Q. "SVas that as soon as you or any one authorized by

you, could have gone in there with a view to working the

premises?

A. It was as soon as work could have been com-

menced reasonably, I think.

Q. Did Mr. Millard enter into possession there, of the

mining claims in controversy, or any portion of them?
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(Defendauts object to the question as not vrithin the

issues; it is alleged in the complaint that ^e refused to

give them possession, and we admit it.^

By ^fr. THROWN.—The plaintiffs now offer in evidence

the records and files in case No. 9-B, Fred J. Date vs. B.

F. Millard and others. This is for the purpose of show-

ing that the plaintiff or his authorized agents were pre-

^vented from going upon the premises by the defendant

himself.

By the COURT.—It is admitted that your allegation

to that effect is true. The objection^as made that that

allegation in your complaint is admitted is well taken,

and this testimony will be ruled out entirely, for that

would certainly imply that you had undertaken to take

possession.

(Exception by plaintiffs.)

Q. I will ask you, Mr. Roberts, whether or not you

consented to and ratified the new arrangement I have

stated to you by Mr. Date in Valdez in August of 1900,

concerning these new locations?

'(Objected to as incompetent, irrelevant and immate-

rial and not withiu the issues of the case; being an at-

tempt to alter the terms of a written contract by parol

it is also within the statute of frauds.)

(Decision reserved.)

A. T did.

By ^Ir. DONOHOE.—Now, if the Court please, before

we proceed to the cross-examination, the defendants

now move the Court to strike out all the testimony in-
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trodured by this witness tending to establish the amend-

ments and modifications of the contract of Fe<bruary the

first, as alleged in the sixth and seventh paragraphs of

the amended complaint, being amendments and modifi.-

cations of the contract of February first, 1900, alleged to

have been made in the month of August, 1900, on the

ground that it is irrelevant, immaterial and incompetent,

for the reason that it is proved by such testimony that

said amendments Tv^ere not in writing and therefore come

within the statute of frauds.

(Motion overruled for the present. Excex»tion.)

Now, if the Court please, we ask to postpone the cross-

examination of the witness, Roberts, until the plaintiffs

are through, and then examine them all together.

By the COURT.—^No, sir; if you wish to cross-examine

at all, you better do so now.

Cross-Examination.

Ry Mr. DONOHOE.—Now, Mr. Roberts, would you

have furnished that three hundred and odd dollars you

allege you furnished after the month of August, under

your contract of February first, 1900?

A. Would I?

Q. Yes.

A. No, sir, not that amount. It would be more than

necessary. The contract only called for necessary pro-

visions for Mrs. Date, while I furnished far more and

other provisions, clothing for Mr. Date and the familv,

supplies, other than provisions, and also some cash.
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(}. Who furnistied the money you speak of beinij fur-

nished in Seattle?

A. Mr. Jilson, Mr . Finn and my self.

Q. Isn't it a fact that you didn't furnish any money

ip. Seattle to Mr. Date? A. It is norj:.

Q. How much did you furnish?

.i. I furnished fifty dollars.

Q. You did? A. Yes, sir.

Q. You spoke in your testimony yesterday about a

cache in at Ames Eapids. Isn't it a fact that at the

time tliis contract of February first T\as entered into,

that cache belonged to Mr. Date? A. Well, sir

—

Q. Answer my question yes or no.

A. I had paid for it.

Q. Answer my question yes or no. Was it Date's

cache, or yours—previous to entering into the contract

of February first? A. Itjvvasjjis^

Q. It had been his from the time he bough^ it in

1899, had it not, Mr. Roberts?

A. Yes, sir, I considered it so.

Q. Now, Mr. Roberts, just one more cmestion if the

Court will permit me; you say you furnished—your

party, of Jilson, Finn and yourself, furnished to Mr.

Date this list of supplies that you have testified to here

—is that a fact?

A. We furnished those supplies at the store; Jilson,

Finn, were to have paid their share, but they failed to.

Q. As a matter of fact, Jilson and Finn, while they

are parties on your side, took a large portion of those

supplies and used them for their own use and benefit?
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A. No, air.

Q. Do you know that positively?

A. I know Jilson didn't go in to Valdez.

Q. Don't you know that he took out his portion of

those floods at the glacier?

A We made an arrangement as to what they would

require

—

Q. Didn't Jilson take out one-third of those supplies

on the glacier? A. No, sir.

Q. Do you know that? A. I do not.

Q. You know he too-k out some of the supplies?

A. I do not.

Q. Haven't you got Date credited with some goods

Jilson took out and sold to Steele?

A. It don't say Jilson took them out.

Q. And you don't know that either?

A. ]\Ir. Date said he supplied Steele with some of the

goods.

Q. But you don't know that Jilson took some of thera

out? A. No, sir.

Q. Do you know that Mr. Finn took some out?

A. I have a statement from Date that he took some

inside and divided thera.

Q. Mr. Finn was a partner with you in this contract,

be and you and Jilson on one side and Date on the other?

A. Yes, sir.

Q. Don't you know as a matter of fact that when they

got inside he and Date had a split-up, and Finn not only

took his share but the tent and a lot of other truck, and

left Date with almost nothing? A. I do not.
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Q. You don't know that?

A. Mr. Date gave me a statement of what he turned

over to Finn which I supposed was mutually arrang-ed.

Q. At that time Mr. Finn was an agent and partner

on your side and competent to bind you? No, sir.

Q. You and Finn and Jilson, then, were not partners

on your side of the contract?

A. Not so as to bind one another.

Q. You were all acting- separately and individually?

A. We were furnishing that stuff efiualW ._

Q. You and Mr. Finn and Jilson were then not par-

ties on your side so as to bind one another, you say; that

is

—

(Objected to as unfair and incompetent.)

By the COURT.—Wait until Mr. Douohoe finishes his

.question.

Q. —there was no agreement of partnership between

you? A. Not as to that.

J. L. STFELF, a witness called for and on behalf of

the plaintiffs, being first duly sworn, on his oath testi-

fied on

Direct Examination.

(By Mr. BROWN.)

Q. Mr. Steele, state yonr name, age, residence, and

occuyjation.

A. J. L. Steele; age, thirty-seven; residence, Valdez,

Alaska; occupation, prospector and miner.

Q. Do you know the plaintiff, Roberts? A. I do.
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Q. Do yoii know the defendants Fred J. Date and

L(<uis IJosenthal? A. I do.

Q. Were with the defendants Date and RostMithal in

poing from Valdez, Alaska, to the Chesna Mining Dis-

trict in the spring of the year 1900? A. I was not.

Q. Where did you first see them that spring, if at all?

A. I met Mr. Da.te in Valdez before he left; but he

left on the trail ahead of me; then I met Mr. Rosenthal

and Date at the mouth of the Chesna on the 19th day of

April, ]900.

A. Do you know of some claims that Mr. Date had

heated in the year 1899 in that mining district, concern-

ing which he and Mr. Roberts had an agreement?

A. I know of the property that he located; I presume

that's the property.

Q. Did you have any mining locations in that imme-

diate yicinity or immediately adjoining?

A. I had an interest in some property I had pur-

chased from other parties that were located at the same

time.

Q. They were in the immediate vicinity or adjoining?

A. Adjoining; yes, sir.

Q. Did you see the defendant, Date, at or near these

claims which he had located in the year 1899, in the

spring and summer of 1900? A. Yes, sir.

Q. When?

A. I can't tell just the date, but I was up there with

him, I think on two occasions. The first one was in the

latter part of April, when we took up stakes to set up

—

new stakes to put up, for fear the old ones had been
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totally covered by snow and couldn't be seen and other

people might jump the ground; again we were up there,

I am not so sure just when, but I think it was in May

—

the latter part of May, perhaps. Then this property

was crossed very often in making trips from Chesna to

Slate Creek. A good many people went that way iii-

stead of going to Chesna direct. I might have seen hiui

almost any time on the property.

,
Q. Did you come out with the defendants Date and

Kosenthal in the fall of that year? A. I did.

Q. Do you know whether the defendant Date did the

assessment work on the claims in the year 1900?

(Objected to by defendants as not within the issues, in-

competent, irrelevant and immaterial, having no bearing

on the case whatever.)

By the COURT.—Subject to the objection you make,

the question may be answered and the Court will rule

on the admissibility of it afterwards.

* A. Am I to answer the question?

Q. Do you know, Mr. Steele, whether or not the de-

? fendant Date did any work at all on the mining claimi*

.located by him in 1899, and concerning which Date and

;the plaintiff Roberts had a grulb-stake agreement?

(Objected to by defendants on the ground already

' stated, and further on the ground that you haven't shown

that this witness knows whether they had an agreement

or not.)

By thd COURT.—There is no evidence of a grub-stake

agreement thus far.
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liy Mr. BROWN.—Well, .strike out the word ''grub-

stake."

A. I am quite sure he didn't perform the amount of

work required by law, but as to my saying he didn't do

any work, I couldn't swear to that.

Q. What, if anything, did he tell you concerning

these claims?

(Objected to by defendants as incompetent, irrelevant

and immaterial.)

(Objection overruled, subject to the final ruling of ihe

Court. Exception.)

A. IJe told me a good deal about it, but —

Q. A s to his doing the work, I mean.

A. It seems to me he told me he was to do a certain

proportion of the work on this property, and that others

were to do some work on it,

Q. W\'ll, did he tell yi>u whether or not he had done

the work reciuired by la^' upon it for the year 1900?

A. 1 don't remember that he told me, because I am
quite sure that he was satisfied I knew about it.

Q. Well, do you know?

A. In the way that I answered, I do.

Q. Did you have a conversation with Mr. Date at or

about that time concerning his relation with the plaintiif

Roberts, and the rights of the plaintiff Roberts in the

new locations made by him in the year 1900?

(That is objected to—defendants ask to have the ques-

tion made more definite and certain as to the supposed

time of the conversation.)

Q. Well, I will fix the time and place of the conversa-
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tion as near as I can fix it; in the Chesna Mining District,

in the District of Alaska, at or about the time of the de-

fendant, Date, leaving these claims located by him in

the year 1899.

(Objected to as incompetent, irrelevant and immate-

rial, noti within the issues of the case; and the same ob-

jection as before to the general proposition.)

By The GOUET.—Subject to the future ruling of the

Court, the witness may answer.

A. He never was on those claims

—

By The COURT.—Did you have a conversation with

him at or about the time and place indicated by the ques-

tion—^you needn't say what it was—but did you have

such conversation?

A. He never was on those claims that I know of,

only just for an hour or so. Is it meant by that question

when he moved to Slate Creek?

Q. Yes, at or about that time.

A. I had a conversation with him a little later tlian

that—or he did with me.

Q. By The COURT.—Where and when was the con-

versation you refer to now?

A. In the latter part of July, on Slate Creek.

By Mr. BROWN.—Please state what that conversation

was.

A. It was in regard to the location on Slate Creek;

and he told me something prior to this time about a con-

tract he had made with Mr. Roberts for the properties
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on the Chesua, and I think the Red Mountain Creek also,

and' he asked me if I knew whether or not Mr. Roberts

was entitled according to law to an interest in the prop-

erties on Slate Creek and Miller Gulch.

Q. What further, if anything, did he say?

A. In answer I told him I wasn't prepared to say; and

he says in case Mr. Roberts should bring suit against me,

claiming a portion of these new properties, could he

make it anything more than a mere breach of trust?

Q. Well, did he state that as his opinion?

A. He asked me that question.

Q. Was that all that was said by him?

A. That's all I remember just now.

Q. Did you have any subsequent conyersation with

him in regard to what interest, if any, Mr. Roberts was
entitled to in these new locations?

A. I had a conversation with him in the latter part

of August in Valdez, after returning from the interior,

in which he said he was going to have a talk with Mr.

Roberts, and he asked me what I thought he better do.

1 told himi to settle it some way if possible agreeable to

•both parties, because I thought it much easier and bet-

ter to settle it on a basis of that kind than to fight it out
^n the courts.

Q. Did he say anything with regard to his intentions
in the matter in the future?

A. Not that I remember. ' ^
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Cross-Examination.

By Mr. DONOHOE.—Mr. Steele, I will ask you about

vthat conversation you say took place at Valdez; might

that conversation not have taken place early in the

month of October?

A. No,, sir; it couldn't, because I was in the State of

California on the 15th of September.

Q. That was before you went out?

A. Yes, sir.

ROBERT COLE, a witness called on behalf of the

'plaintiff, being first duly sworn, on oath deposed and

testified on

' Direct Examination.

'(By Mr. BROWN.)

Q. Please state your name, age, residence and occu-

pation.

A. Robert Cole; 32; prospector; Valdez, Alaska.

Q. How long have you been in that part of Alaska^

Mr. Cole? A. Since March, 1898.

Q. Do you know the plaintiff, J. P. Roberts?

A. Yes, sir.

Q. Do you know the defendants, Fred J. Date and

Louis Rosenthal? A. Yes, sir.

Q. I will aski you if you had a conversation with the

defendant Date, about the month of October, 1900, at

Valdez, Alaska, concerning what interest, if any, the

plaintiff Roberts had in the mining locations on Slate
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Creek and Miller Gulch in the Chesna Mining District,

located by Mr. Date in the year 1900?

A. No; 1 don't think I seen him in October.

Q. Did you see him during that summer or fall after

he had made the locations I refer to?

A. Yes, sir.

Q. When and where was that?

A. Why, I seen him in the Chesna on Slate Creek; I

didn't have no talk with him in there about anything.

Q. Didn't have any talk with him there?

A. No, sir.

Q. Well, did you have any conversation with the de-

fendant Mr. Cole, in August or September after you

had come out to Valdez with Mr. Date, concerning this

matter?

A. I couldn't just say, I heard Mr. Eoberts talking

about the case, and the only time—I couldn't say for sure

but I think it was last spring when Date and I was talk-

ing about it.

Q. What time was that?

A. When I came in last spring, from Seattle.

Q. That was about the month of February?

A. Yes, sir; something like that.

Q. In 1901? A. Yes.

Q. Was that conversation in relation to Roberts' in-

terest or claim to that property?

A. Why, I don't know exactly what it was that got
us to talking about it, but in the fall when I came out I
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had a talk with Mr. Roberts about it; he came to me and

said

—

Q. Well, just state what the conversation with Date
was, if you can, Mr. Cole?

A. I can't recollect all about it; but he said he was
having some trouble about the claims; said he was afraid

he was going to have them tied up.

Q. Did he say anything about Roberts being entitled

to an interest in them?

A. I couldn't gay that he did; but he said something
like he was afraid he was going to be tied up, and he
would like to have had it settled if it wasn't for certain
reasons, or something like that. As near as I can recol-
lect what he said to me was, that he had a devil of a lot
of trouble and everything would have been settled if it
wasn't for Rosy.

Q. Did he say he wanted to settle it, if it had not been
for Mr. Rosenthal?

A. I couldn't say that he said just that, Mr. Brown
(Defendants object to the testimony of Cole in toto, and

ask or mo.e to strike it out as incompetent, irrelevant
and immaterial.)

(Motion overruled. Exception.)

By Mr. BROWN.-Now, if the Court please, I will read

n this case. This is the deposition of H. R.

e.i:d\:trx"" "
"^ ^'"^'^ '^ *^^ -°-

tion.
" ^"''""°* *° t''^ ^--^exed stipula-
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Deposition of H. R. Leslie.

H. R. LESLIE, being produced, and first sworn to tell

the truth, the whole truth, and nothing? but the truth, on

bis examination in chief by Mr. F. N. Brown, attor-

ney for the plaintiff, testified as follows:

Q. State your name, age, residence and occupation.

A. H. R. Leslie; 28; Valdez; Packer.

Q. Are you acquainted with the plaintiff, Roberts,

and defendant Date? A. Yes.

Q. How long have you known them?

A. Since 1898.

Q. Were you present on the beach at Valdez, Alaska,

in the fall of 1900, when the plaintiff Roberts left for

Seattle on the "Bertha?'' A. Yes.

Q. Did you hear a conversation at that time between

the plaintiff', Roberts, and defendant, Date?

A. Well, I heard part of it
;
yes.

Q. I will ask you to state if at that time Mr. Roberts

called you to witness the payment of some money to

Mr. Date?

• A. I was present, and some money was paid.

Q. By Mr. Roberts to Mr. Date? A. Yes.

Q. At that time, did Mr. Roberts, in the presence and

hearing of Mr. Date, give you a message to communicate

to Mr. James Fish?

• A. I don't remember whether Mr. Davis was right

by or not, but he gave me a message to Mr. Fish.

Q. Was it at the same time as the payment of this

money? A. Yes.

Q. Do you remember what it was? A. No, sir.
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Q. Do you remember whether or not it related to Mr.

Date in any way? A. Yes.

Cross-Examination.

(By Mr. EDWARDS.)

Q. You say, Mr. Date was present when Mr. Roberts

gave you this message?

A. He was in a few feet of me, right close.

Q. How near was Mr. Date to you?

A. Well, I don't just recollect, but I judge as close as

he is now (about six feet).

Q. Was anyl one present?

A. Not that I recollect.

Q. A crowd) standing around on the beach at that

time? A. Not to my recollection of it.

Redirect Examination.

XMr. BROWN.)

Q. Do you know how much money Mr. Roberts paid

Date at this time? A. No, sir.

Q. iState why you don't remember the communication

given you by Mr. Roberts to tell Mr. Fish?

A. I never thought anything more about it after-

wards.

(The defendant moves to have the whole of this testi-

mony stricken out, for the reason that it is not shown

that defendant. Date, was present when the communica-

tion was made, if any, and it is not shown what communi-

cation was made by plaintiff Roberts, and it is not shown

that this communication had any reference to this case.)
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(The plaintiff states at this time that if said testimony

is not connected with other testimony material in this

case, it may be stricken out.)

By the COURT.—I think the motion may be overrnled.

The testimony is not of very much weight, but it may

go in.

(Exception.)

By Mr. BROWN.—The next is the deposition of Miss

L. G. Moore.

Deposition of Miss L G. Moore.

L. G. MOORE, being produced' and first duly sworn to

tell the truth, the whole truth, and nothing but the truth,

in her examination in chief, by F. M. Brown, attorney for

the plaintiff, testified as follows:

Q. State your name and address.

A. L. G. Moore, Valdez, Alaska.

Q. Do you know Mr. J. P. Roberts, Mr. George Hogg,

Mr, Fred J. Date and Mr. Rosenthal? A. Yes.

Q. About the first of July, 1900, at the request of

Mr. Roberts or ;Mr. Hogg, did you take any supplies of

any kind from Yaldez to the Chisna Mining District to

Mr. Date, and Mr. Rosenthal? A. Yes.

Q. Please state when it was, as near as you can recol-

lect? A, I left here the first of July.

Q. When did you get to the Chisna District?

A. Between the 21st and 22d, somewhere; I believe it

was the 21st.

Q. Did you go in with horses? A. Yes.
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Q. Did you deliver this stuff to Mr. Date and Mr. Ros-

enthal? A. Yes.

Q. To which one?

A. They were both present.

Q. Was any of this stuff for Mr. Rosenthal?

A. I believe so.

Q. Do you know what part of it?

A. The overalls were for Mr. Rosenthal, I believe.

Q. Did! they say anything to you at the time regard-

ing this stuff, how they came to get it?

A. Not that I remember.

Cross-Examination.

(Mr. EDWARDS.)

Q. Who gave you these goods?

A. Mr. Hogg.

Q. To whom were they addressed?

A. Date and Rosenthal, I believe,

Q. Were there anything else besides this pair of over-

alls for Mr. Rosenthal? A. No.

Redirect Examination.

(By Mr. BROWN.) ;

Q. Are you sure, Miss Moore, as to whether these

shoes or overalls were for Mr. Date or Mr. Rosenthal;

that is, are you sure which one received the shoes and

which one the overalls?

A. I believe Mr. Rosenthal was to receive the over-

alls, and Mr. Date the shoes.

Q. That is your best recollection? A. Yes.
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Q. You know that one was for Rosenthal and one for

Date?

A. Yes; that is the way they were given to me.

By Mr. BROWN.—I will next read in evidence the dep-

osition of C. H. Wilcox, who was the bookkeeper of Mr.

Roberts, if the Court please, of whom I spoke in our tes-

timony in chief. His certificate to the bill of goods, Mr.

Roberts testified about, has been offered already.

Deposition of C. H. Wilcox.

C. H. WILCOX, being produced and first sworn to tell

the truth, the whole truth, and nothing but the truth, on

his examination in chief, by F. M. Brown, testified as

follows:

Q. State your name, age, address, and occupation?

A. C. H. Wilcox, Jr.; 33; Danbury, Conn.; prospector.

Q. How long have you lived in Valdez, Alaska?

A. Nearly four years.

Q. Are you acquainted with the plaintiffs, Roberts

and Hogg, and the defendant, Fred J. Date?

A. Yes.

Q. How long have you known them?

A. Roberts and Hogg since 1899, and Date since the

spring of 1900.

Q. Were you working for the plaintiffs Roberts and

Hogg, from the first of February, 1900, to September,

1900, in their store and hotel at Valdez, Alaska?

A. Yes.
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Q. Were they running a store and hotel in the samo

building? A. Yes.

Q. Was it a part of your duties to tend store, look

after the books, and make out bills for Roberts and

Hogg?

A. Yes; from time to time.

Q. I hand you a paper marked "Plaintiffs' Exhibit

No. 1," and ask you tell whose handwriting that is in?

A, ]\ry handwriting.

Q. I will ask you if you took this off from the books

of original entry of Roberts and Hogg?

A. Yes, T did.

Q. Did yon make this bill out correctly— is this a

correct bill, as taken from the books of Roberts and

Hogg, the books of original entry?

A. Unless it has been changed.

Q. Do you see any changes in it? A. No, sir.

Q. Did you yourself put up for defendant Date any

of the articles enumerated in this bill?

A. I put up some of them; it would be difficult to say

just what part I did fix up, as I only put up a portion

of it.

Q. About half of them?

A. I could not begin to state.

Q. Do you know where those books of Roberts and

Hogg are now? A. I do not.

Q. Do you know of Mrs. Date, the wife of defendant

Date, boarfling at this hotel of Roberts and Rogg, dur-

ing the year 1900? A. Yes.

Q. State how long she boarded there?
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A. About the middle of February uutil some time

alonp; in September.

Q. Did. Mrs. Date receive the same ac'oommodations

and privileges that other boarders at this hotel did, dur-

ing the time you say she boarded there? A. Yes.

Q. Did she also room there during this time?

A . Yes.

Q. Was the room heated by a stove? A. Yes.

Q. Do you knoAV what fuel she used?

A. She used fuel belonging to the hotel.

Cross-Examination.

(By Mr. EDWAKDS.)

. Q. When did you make out this statemeat marked

Plaintiffs' Exhibit 1?

A. Some time during the fall of last year. I could

not state just the exact date.

Q. Was that before or after you severed your connec-

tion with Roberts and Hogg?

A. That was afterwards. I believe.

Q. Were they still in business at that time; hotel and

store business?

A. That I could not say positively: it was either be-

jfore or just after they sold out the business.

Q. Where were the books art: that time?

A. They were in Mr. Roberts' possession.

Q. At whose request did you make out this state-

ment? A. At the request of :Mr. Roberts.

Q. Did you ever make a statement of this kind for

defendant Date?
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A. T don't think I ever did. I recollect now that I

did make out a statement of the last bill of goods that

he got. I have a faint recollection of making out some
kind of a statement.

Q. Tf you made that statement just referred to for

Mr. Date, was that the only statement you ever made
for him?

A. To the best of my knowledge; I don't know that I

even made a statement of that; it miglit have been

merely a list of the goods.

If the Court please, we now offer this bill and all the

depositions already read in evidence.

(Defendants object to the deposition and bill just read,

on the same general grounds as already stated —irrele-

vant, incompetent and immaterial.)

CObjection overruled for the present. Exception.)

LISTS OF ^[ONEY AND GOODS FUll><lSnED TO

FRED DATE, A. D., 1900.

1900.

March 1st. 50 lbs. Beans, @ .04 | 2.00

20 lbs. Apricots, .20 4 .00

15 lbs. Prunes, .14 2.10

5 lbs. Raisins, .18 90

25 lbs. Potatoes, evaporated, .15. . . 3.75

20 lbs. Butter, .45 9.00

1 H. Evaporated Vinegar 1.50

1 Stove and Pipe 10.00

6 Jars Beef Extraiot, .75 4.50

6 Bottles Evap. Horse Radish, .80. . 1.80
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March 1st.

March 3d.

March 3(1.

3ray 7th.

James P. Roberts ct al.

6 pkgs. Pea Soup, .40 2.40

30 lbs. Rolled Oats, .06 l.SO

3 Sacks, .20 60

1 gal. Syrup 1 . 25

4 gals. Oil 1.25

10 lbs. Durham Tob., SOc, 8.00

3 lbs. Battle Ax Tob., 60c., 1.80.

.

9.80

1 pkg. Hops, .20; 2 lbs. Soda, .20 40

25 lbs. Hard Tack, .07 1.75

102 lbs. Bacon, .15 15.30

43 lbs. Bacon, .16 6.88

42 lbs. Pork, .15 6.30

15 lbs. Potatoes, 8| cts., .53

15 lbs. Onions, .04, .60 1.10

1 pr. Creepers 1 . 50

Tent Poles 1.50

35 lbs. Evap. Apples, .15 5.25

50 lbs. Eice, .ORJ 4.25

10 lbs. Evap. Onions, .18 1.80

25 lbs. Evap. Potatoes, .15 3 . 75

'6 lbs. Baking Powder, .45 2 . 70

100 lbs. Sugar, .08 8.00

Soap 50

1 pr. Shoes 4 . 00

1 pr. Blankets 4.00

Board from Fcby. 15 to Mch. 24, F.

Date, wife and child, 37 days,

12.25 per day 83.25

Cache of Provisions at Klutiua Lake 100.00

Cash paid to Mrs. Date 100 .00
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Expenses F. Date, wife and child,

Seattle to Valdez 170.00

Shoes, Overalls and Packing 11.00

Sept. 6th. 1 set Bed Springs 5.00

Sept. 6th. Cash 10 . 00

15 yds. Ticking, .20 3 . 00

2 yds. Oilcloth, .35 70

i lb. Ginger 30

4 lb. Mustard 30

1 lb. Soda 10

1 lb. B. Powder. 50

1 lb. Corn Starch 15

.
, 1 pack. Oocioanuts .25

lib. Chocolaite 35

1 Galv. Wash Basin 20

1 bottle Extract Vanilla 25

Sugar 2.00

5 lbs., Beams ,. 20

Sept. 6th. 6 Nutmegs 15

3 lbs. Evap. Apples, .16 48

3 lbs. Crackers, .10. 30

1 Sack Flour. 1.50

5 lbs. Corn Meal, .03J 18

1900.

Sept. 6th. 10 lbs. Graham Flour, 03.J 35

2 pkgs. Matches .05

1 lb. Pepper .45

1 sack Salts 10

6 bars Soap, .05 30

6 cans Condensed Milk, .15 90

; 1 bottle Catsup 25

1 bottle Worcesttershire Sauce .35
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1 doz. Pickles .10

2 lbs. Butter, .40 80

1 lb. Durham Tobacco .75

3 pr. Blankets, 1.25 3 .75

2 Chairs, 1.25 2.50

Board Mrs. Date and child, March

25th to Sept. 6th, inc., 160 days, @
11.25 207.50

Board F. Date

Stove Pipe 1 .00

Total $834.94

1900.

March 24th. By goods from above outfit by F.

Date to Steele & Co., and money

returned to Eoberts & Hogg. ... 15.50

I certify that the above is correct.

(Sgd.) C. H. WILCOX, Jr.

Plaintiffs now desire to read in evidence the deposi-

tion of Earnest Wheat

Deposition of Earnest Wheat

EAKNEST WHEAT, being produced, and first sworn

to tell the truth, the whole truth, and nothing but the

truth, on his examination in chief by F. M. Brown,

testified as follows

:

Q. Startle your name, age, address and occupation.

A. Earnest Wheat; 29; Valdez, Alaska; clerk for

Pish Brothers.

Q. I will ask you if you have been the chief clerk for

Fish Brothers since the summer of 1900?
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A. 1 have been chief cleric since October, 1900.

Q. As such clerk, is it a part of your duty to look

after the books of said Fish Brothers?

A, Nothing excepting the blotter or scratch-book

which we use in making the charges in the store; not the

regular store books.

Q. Is Mr. James Fish the manager of such store, when
here? A. Yes; practically.

. Q. Is he here in Valdez at this time?

A. No, sir.

Q. Where is he?

A. In Seattle, to the best of my knowledge.

Q'. I will ask you if you have searched recently for

the books of origical entry, meaning the blotter or

scratch^book of Fish Brothers, during the months of

September, October, November and December, 1900?

A. Yes.

Q. Have you been able to find them all?

A. No, I have not found them all.

Q. Have you looked diligently wherever they would
likely be? A. Yes.

Q. I will ask you if you know in whose handwriting

this bill is, which the stenographer wil! mark Plaintiffs'

Exhibit No. 2. Whose is it?

A. Mrs. James Fish, Jr.

Q. Has she been keeping the books of Fish Brothers

and making out bills?

A. Beginning some time in June, up until she left for

Seattle she made out most of the bills; in fact, she was

responsible for all of the book work. Up until the time
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she left she has been the head of the l>aokkeei)ing depart-

ment, and she has always kept check on the books, re-

j;ardless of who was keeping tkem.

Q. Is she here in Valdez at this time?

A. No, sir.

Q. Where is she?

A. In Seattle, to the best of my knowledge.

Q. Do you know whether she was here in Valdez and

keeping the books of Fish. Brothers on or about Decem-

ber :Ust, 1900?

A. No, she was no<t; she was in Valdez, but not keep-

ing the books at that time; she had more or less to do

with them, but was not responsible for them.

(Plaintiff at his time offers Exhibit No. 2 in evidence.)

(Defendants object to the introduction in evidence of

Plaintiff's Exhibit No. 2, for the reason that it has been

shown that all the books of original entry cannot be

found, and for the further reason that the testimony of

this witness is not the best evidence as to the correct-

ness of this account, it not beinn in his handwriting, he

)not having kept the books from which this account has

been taken.)

By the COURT.—Let it go in for what it is worth.

By Mr. BROWN.—The witness is further questioned

about that, if the Court please.

Q. Were you acting as '^lerk and salesman during the

.fall of 1900? A. Yes.

Q. Do you know of any goods being sold and deliv-

ered to defendant Date, upon the order and credit of

plaintiff Roberts? A. Yes,
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Q. Can you tell about what was the value of such
goods?

A. Well, I know the amount of that bill, approxi-

mately |175 would be the amount. I don't remember
the exact amount.

Q. Eo£^ardle?s of any bill or any books, can you say of

your own personal knowledge that about flTO worth of

goods was sold and delivered to Mr. I^'red J. Date, the

defendant, during the four last months of 1900, upon the

order or credit of the plaintiff, lloberts?

A. During the fall and winter of 1900, y(^, I can.

Q. Have you any interest, direct or indirect, in this

suit ? A. No.

Cross-Examination.

(By Mr. EDWARDS.)

Q. You say you cannot find part of the boobs of origi-

nal entry? A. No, I cannot.

Q. You have a part of them? A. Yes.

Q. Not enough of the books so you can trace the bill,

item for item, straight through? A. No.

Q. How many books of original entry were they dur-

ing that time—the fall of 1900? A. Possibly three.

Q. How many can you find? A. Two.

Q. Is it not a fact that you presented this bill to Mr.

Date and aisked him to pay it?

(That is objected to by the plaintiff, for the reason that

it is not proper cross-examination. (By Mr. Donohoe.)

And for the further reasion that the witness had no au-

thority to demand payment, anyhow.)

(Objection overruled. Exception.)
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, A. Yes; I think it is.

Q. How does it come that having charged the goods

to Roberts, you tried to collect the amount from Date?

(That is objected to by the plaintiff, for the reawn

that it is not proper cross-examination, and for the fur-

ther reason that this witness had no authority to demand

payment of Mr. Date.)

(Objection overruled. Exception.)

A. I don't know.

Q. Were you ever instructed by any member of the

tirm of Fish Brothers to present this bill to Mr. Date?

A. No, I don't think I was.

Q. Have you a ledger account at the present time

showing how these items were charged at the time they

were sold? A. Yes.

Redirect Examination.

(By Mr. BROWN.)

Q. You say that you think Mr. Date requested this

bill, or a copy of it?

A. T would not say for sure; no, I could not say.

Q. Do you know whether Mr. Date has ever paid it or

not?

A. I don't think he has.

Q. How do you mean?

A. He has not paid it?

Cross-Examlnation.

By Mr. EDWARDS.—Has Mr. Roberts ever paid this

bill?
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(Objected to by the plaintiff as incompetent, irrelevant,

and immaterial.)

(Objection sustained. Exception.)

PROVISIONS FURNISHED FRED J. DATE FOR AC-

COUNT OF ROBERTS & HOGG.
1900.

Sept. 21. 1 can peaches, 25; 2 cans sardines at 10

cts.—20 cts 45

24. 12 lbs. sugar, |1,00; 2 lbs. butter, .70. . 1.70

26. 1 doz. eggs, 40 cts; 1 can cream, 15 cts;

1 can milk, 25 cts: apples, 25 cts 1.05

27. Jam, 30 cts; apples, 25 cts... 55

218. 2 lbs. butter, 70 cts; apples, 30 cts;

lamp wicks, 15 cts X.15

^ 29. 1 doz. eggs, 40 cts; 1/2 doz. lemons, 15

cts; milk, 25 cts; cream, 15 cts; corn,

15 cts; peas, 15 cts 1.25

Oct. 1. i doz. lemons, 15 cts; 1-lb. dates, 15 cts;

1 can beans, 15 cts; soap, 10 cts.; 1

can peaches, 25 cts 80

2. 2 lbs. butter 70
3. 1 can pears, 25 cts; 2 cans cream, 30

cts.; 2 cans milk, 50 cts; 2 cans corn,

30 cts.; 2| yds. denim, 45 cts 1.80
4. 2 prs. overalls, $2.00; 1 pkg. washing

powder, 25 cts.; 1 box axle grease,

50 cts.; 2 lbs. coffee, 60 cts.; clothes-

pins, 10 cts
3 ^5
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5. 2 bolts, 5 cts.; 1 pr. gloves, |1.50 1.55

6. Pork chops, .45; eggs, 40 cts.; sugar,

$1.00; butter, .70; apples, 40' cts.; 1

box fresh tomatoes, $1.25; 8 lbs.

sweet potatoes, 40 cts. ; 1 box apples,

$2.50 7.10

8. Butter, TO cts.; cream, 15 cts.; tobacco,

30 cts 1.15

9. Vinegar, 10 cts.; bolts, 25 cts.; tobacco,

10 cts 45

11. 1 can milk, 25 cts. ; 2 cans cream, 30 cts. .55

12. 3 lbs. lima beans, 20 cts.; 2 cans corn,

30 cts.; 5 yds. flannel 1.25

5 lbs. sweet potatoes, 25 cts.; 1 can

oysters, 40 cts 65

13. Roll butter, 70 cts.; milk, 25 cts 95

15. 12 3-4 lbs. ham, at 18 cts, $2.30; sar-

dines, .30 2.60

15. Jelly, 30 cts. ; vanilla, 20 cts 50

17. 1 can chocolate 35

18. 1 can milk, 25 cts.; peas, 15 cts.; corn,

2 cans, 30 cts.; sausage, 35 cts.;

peaches, 25 cts.; tobacco, 10 cts 1.40

19. 2 cans milk, 50 cts.; 2 cans cream, 30

cts 80

22. Sugar, $1; butter, 85 cts.; peaches, 25

cts. ; sausage, 35 cts 2.45

Jam, 30 cts. ; tobacco, 10 cts 40

28. 2 cans cream 30
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26. 2i cans cream, 30 cts.; butter, 85 ets.; 2

cans sardines, SO cts 1.45

12 yds. pink flannel 2.15

27. 2 cans oysters, 30 cts. ; 2 cans cream, 30

cts. ; 1 can mutton, 35 cts &5

1 can peas, 15 cts.; 1 can corn, 15 cts.;

tobacco, 10 cts 40

28. 1 jar jam, 30 30

30. 1 lb. coffee, 30 cts.; 2 lbs. butter, 85 cts.;

5 lbs. salt, 15 cts.; 2 cans cream, 30

cts.; 1 can peaches, 25 cts.; pears, 25

cts.; 5 lbs. lard, 75 eta; 1 com, 15

cts.; peas, 15 cts.; tapioca, 15 cts 3.30

30. 2 cans sardines, at 15 cts.—30 cts.; 2

packages tacks^ 20 cts 50

31. 2 cans oysters, at 15 cts.—30 cts. ; crack-

ers, 15 cts. ; tobacco, 10 cts 55

Nov. 1. 1 bottle vanilla, 20 cts.; 1 lb. baking

powder, 50 cts.; 2 cans eagle milk,

50 cts.; nutmeg, 10 cts.; 2 corn, 30

cts.; 1 pkg. macaroni, 25 cts.; less 1

lb. tapioca, returned, 15 cts 1.70

3. 3Hbs. butter 1.40

5. 1 ax handle, 35 cts.; 2 cans sardines,

30 cts. ; 1 chimney, 15 cts. ; 1 gal. N. O.

molasses, |1 1.80

7. 1 can peaches 25

8. 10 bars soap, 50 cts. ; 2 cans corn, 30 cts.

;

2 starch, 25 cts.; 2 pears, 30 cts.; 1

pineapple, 25 cts.; 4 tomatoes, at 15
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cts.—60 cts.; 17 lbs. potatoes, 85 cts.;

8 lbs. bacon, at 17 cts.—11.36 4.41

12. 1 can oysters, 75 cts.; 1 pr. felt shoes,

) 12.50 3.25

13. 1 box apples, |2.50; 4 lbs. butter, |1.60;

1 case oil, $3.50; 7i lbs. beef, |1.95;

10 lbs. brown sugar—80 cts 10.35

pp. 55-56.

1900.

Oct. 15. Ivory soap, 25 cts.; 1 set irons, |1.50. . 1.75

17. 5 doz. eggs, at 40 cts., $2.00; 1-lb. choco-

late, 30 cts.; 2-lbs. raisins, 30 cts.;

5-lbs. lard, 65 cts.; 2 lbs. almonds,

40 cts.; 4 lbs. walnuts, 80 cts.; 2 bars

soap, 20 cts.; 2 cans corn, 30 cts.; 1

case cream, $4.50; 2 glasses jelly,

40 cts.; 2 cans asparagus, 35 cts.; 4

cans peas, 50 cts 10.70

19. 10 jars jam, at 20l cts 2.00

20. 1 pair of boots, $8.00 8.00

21. 5i lbs. meat; 3iA lbs. butter, fl.30 1.80

4 packages gelatine, 50 cts.; tobacco,

10 cts 60

27. 4 dozen eggs, at 40 cts 1.60

30. Matches 25

27. 3 pans, at 5 cts.—15 cts.; 2^/^ yds rib-

bon, 25 cts.; fry pan, 60 cts 1.00

Dec. 1. 10 lbs. lard, $1.25; 2 lbs. beef, 50 cts.;

sugar, 50 cts.; 3 lbs. bacon, at 17

cts., 51 cts 2.76
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3. 7 1-4 lbs. butter 2.90

4. 1 box apples 2.50

5. 12i lbs. ham 2.13

6. 2 pckgs. raisins, 30 cts.; 4 doz. eggs, at

40 cts.—^1.60; 1 can beef, 35 cts.; 1

can corn, 15 cts 2.40

7. 3 cans tomatoes, 30( cts. ; 1 can beef, 35

cts 65

8. 1 can baking-powder, 50 cts. ; 1 can corn,

15 cts 65

9. 1 can peaches, 25 cts. ; corn, 15 cts 40

12. Butter 80

13. 9 lbs. beef, 1.80; 100 lbs. flour, |3.00;

10 lbs. corn meal, 35 cts.; sugar,

fl.OO; 4 doz. eggs, at 40 cts.; |1.60;

salt, 20 cts.; coffee, 50 cts.; olives,

50 cts.; 2 cans peas, 30 cts.; 2 cans to-

matoes, 25 cts.; i gal. maple syrup,

$1.10 ,
10.60

15. 1 lb. coffee, 45 cts.; tobacco, 10 cts 55

17. Tobacco 10

18. 1 case oil, f3.50; 2Vi lbs. butter, 90 cts. 4.40

19. 10 lbs. lard, 1.25; 3 lbs. coffee, at .45. . 2.60

20. Olives, 75 cts.; raspberries, 30 cts.;

cakes, 50 cts.; 5 lbs. butter, at 40

cts.; 12.00; tobacco, 10 cts 3.65

22. 17 lbs. ham, at 16 cts., $2.72; 3 cans

beef, $1 3.72

1 chimney, 15 cts.; 2 mince meat, 30 cts. .45

2 lbs. walnuts, 40 cts. ; soda, 10 cts 50
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2 pkgs. raisins, 30 cts.; C. sugar, 50 cts. .80

G. sugar, |1; 2 plum puddings, at 40

cts., .80 l.SO

2 lbs. raisins, at .20, 40 cts.; 3 doz.

eggs, at 40 cts.—$1.20 1.60

1 can oysters, $1; nutmegs, 10 cts I.IO

1 pkg. mush, 15 cts.; 3 cans corn, 45 cts. .60

3 cans tomatoes, 45 cts.; 3 cans peas,

45 cts 90

2 cans asparagus, 50 cts. ; 1 raspberries,

30 cts go

1 can tomatoes, 15 cts.; 5 yds. gingham,

60 cts 75

31. 51 lbs. butter, at 40 cts., |2.20; walnuts,

40 cts 2.60

3 doz. eggs, at 40 cts., |1.20; 1 yd. oil

cloth, 25 cts 1,45

31. 3 lbs. coffee, at 45 cts. 1.35

7i lbs. beef 1,50

Total 157.02

Dec. 8. Cash advanced 15.00

172.02

p. 57.

By Mr. BROWN.—If the Court please, these deposi-

tions are filed here for use on the trial of the case under

this stipulation. Of course, they are useful to both

parties in so far as they are material. The testimony of

James Fish, Sr., taken by the defendant, I desire to offer
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in evidence, at least, that part of it wherein he states

that Mr. Date admitted that Roberts had some interest.

He was questioned concerning that matter and I a^ked

him whether or not Mr. Date denied that Roberts had

any interest in this property, and he said, no; that he

conceded something.

By the COURT.—Conceded something as to what

premises?

By Mr. BROWN.—The claims located in 1900, the

claims in controversy in this case. This is the same class

of testimony that has been admitted pending your Hon-

or's final ruling on the matter.

(The defendants object to any testimony of the class

indicated on the ground that it is incompetent, irrele-

vant, and immaterial, an attempt to vary the terms of a

written instrument by parol, and being a conveyance

of real estate is an attempt to convey the same without

a writing or memorandum to that effect, and, therefore,

within the statute of frauds—not within the issues.)

By the COURT.—Under the same statement, in refer-

ence to the final ruling of the Court, it may be read.

By Mr. BROWN.—I will offer the last page of the

deposition of James Fish, Sr,—well, I will offer the

whole cross-examination of James Fish, Sr.—well, to

get the matter before the Court, I will read the whole

deposition.



202 James P. Roberts et al.

Deposition of James Fish, Sr.

JAMBS FISH, Sr., being produced and first sworn to

tell the whole truth, and nothing but the truth, on his

examination in chief by A. M. Edwards, attorney for

the defendants, testified as follows:

Q. What is your name, age, residence and occupa-

tion?

A. James Fish, Sr.; age, 62; residence, Valdez; oc-

cupation, lumber agent.

Q. Are you a party to or interested in, the above-en-

titled action?

A. I am not a party to it; I cannot say that I am.

Mr. Date is indebted to me a little, but that would not

make any difference; that is the only way I am interes-

ted.

Q. Are you acquainted with plaintiff Roberts and

defendant Date? A. Beth of them; yes.

Q. How long have you known them?

A. About, approximately fifteen months.

Q. Did you ever have a conversation with plaintiff

Roberts, with reference to his claim to the placer mining

claims located by defendant Date during the year 1900?

A. Yes.

Q. State when, and where that conversation was had,

and who was present at the conversation?

A. Well, I had two conversations, both of them at

the same place, and about the same time, in my room at

the hotel. Mr. Roberts was present in one instance, and

the both Mr. Roberts and Mr. Date were present.

Q. And when was the first of these conversations?
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A. Both were close together, in November of last

year, 1900.

Q. State as near as you can what that conversation

was.

A. It was a general conversation as to the merits of

Mr. Roberts' claim to these mines that Mr. Date had lo-

cated.

Q. Can you state anything that, was said at that con-

versation?

A. I would not like to state any particular words; it

was just a general conversation; Mr. Roberts put the

thing before me as to what his claim was, but as to me

remembering the exact words I could not do so.

Q. State as near as possible how he put his claim

before you.

A. He based his claim on the contract which he,

Mr. Roberts, showed me.

Q. Have you such recollection of that contract that

you could identify it now? A. I think T could.

Q. I hand you defendant's exhibit marked Exhibit

No, 1, and ask you if that is the contract or a copy of it,

as shown to you by jMr. Roberts at this conversation?

A. That is the contract, to the best of my belief.

Q. During this conversation, did Mr. Roberts refer

to any other agreement or contract which he had wi'^h

Mr. Date? A. No.

Q. At this conversation, did Mr. Roberts state to you

fully what his claim was with reference to these claims

of Date's, located in 1900?
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A. No; that was what his claim was, nothing beyond

that; but I may say that Mr. Roberts, was willing to

settle the matter on a compromise; he was open to set-

tle the matter as I understood it.

Q. Do you remember what was said at the subse-

quent conversation at which Mr. Date and Mr. Robert*

were present?

By the COURT.—Of course, all this conversation be-

tween witness and Roberts when Date was not present

is not competent testimony to bind Date.

A. I remember this, Mr. Date, was not open to set-

tle the matter.

Q. Was this written contract that you have just seen,

referred to at this time in this conversation?

A. I could not say it was.

Q. Was there any reference made to any other con-

tract between the two? A. No.

Cross-Examination.

By Mr. BROWX.—The substance of the talk then was

that Mr. Roberts had furnished Mr. Date with money and

supplies, to about the sum of |1,000, and Date did not

want to give him anything for it.

(Objected to by defendant, as leading and not proper

cross-examination.)

(Objection overruled for the present. Exception.)

A. Well, I would not like to say that; as far as I

remember what Mr. Date wanted to do was to refund

the money; that was something like Mr. Date's position

as far as I remember now.
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Q. Did he have the money all tlvpre to refund it?

A. I could not say whether he had the money or not;

as far as I recollect that was the position he took up.

Q. Did he make any offer of that kind?

A. No positive offer; but that was as I understood it;

the substance of what he would settle on.

Q. Was that when Mr. Roberts was present, as you

recollect, Mr. Fish?

A. It was in Mr. Roberts' presence, and that was the

only time I had any conversation with Date about it. I

was laid up at the time with my leg; that is why I re-

member it.

Q. Then, you are quite positive, are you, that Mr.

Date made a proposition of that kind to settle the matter

by refunding the money?

A. I would say more of a suggestion of what he would

do, than a straight proposition on the linesa that he would

settle on.

Q. He admitted then, in this conversation, that Mr.

Roberts was entitled to something?

A. Yes; he admitted that.

Redirect Examination.

By Mr. EDWARDS.—Did Mr. Date make any proposi-

tion by which ^Ir. Roberts was to furnish him supplies

for 1901, and that in return for that Mr. Date would give

him an interest in' those claims located in 1900?

(Objected to by plaintiff as leading and suggestive,

and for the further reason that there is no allegation in
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the answer which would) be supported by such evidence.

(Objection sustained. Exception.)

Plaintiff rests.

By the COURT.—From just one statement made by

this witness, Roberts, on the stand, it seems that there

may be a matter for consideration. You asked a ques-

tion of ]\Ir. Roberts, something like this: If Mr. Date at-

tempted to make or admitted toi have made locations in

1900, under this contract of February first. Mr. Rob-

erts' answer is not very clear on that question, but it im-

plies, at least, that he did, and that the locations made

an 1900, were made under the contract which was made

!on February first. Now, he certainly might have lo-

cations under that contract if he saw fit so to do, and

the question is one to be met by the defendants.

By Mr. DONOHOE.—I think the question is met by

the pleadings. We allege affirmatively in the answer

and they failed to deny, that any locations made subse-

quently to February, 1900, they should not come under

that contract. At any rate, we first move on behalf of

the defendant, Rosenthal, that this action be dismissed

as to him, for the reason that they have totally failed

to connect him in any way with the case. The motion is

as follows: (Reading

)

By the COURT.—The motion is sustained as to Rosen-

thal. I think there is an entire failure of proof on that

matter.
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By Mr. DONOHOE.—We now make the same motion

of the case of Mr. Date, and on the same grounds:

By the COURT.—As I have indicated, that motion is

overruled. I think the evidence is such that you should

meet that matter! I have indicated. While the showing
even against Mr. Date is not very strong, I will require

you to meet the matters claimed by Mr. Roberts.

( Exception.)

By Mr. DONOHOE.-The defendants now move to

nonsuit Mr. White and Mr. Hogg. There it not a scin-

tilla of evidence to show that White and Hogg have any
interest whatever in this suit.

By the COURT.-The Court will not permit you to
nonsuit as to White and Hogg, and then come in and
prove there was an assent from Mr. Roberts.

By Mr. BROWN.-If the Court please, we then ask to
introduce testimony to show an assignment from Hogg
and White.

By the COURT.—If you wish to do that you may.

J. P. ROBERTS—Recalled.

Direct Examination.

(By Mr. BROWN.)

Q. Mr. Roberts, you and Hogg were partners, were

you, the greater part of the year, 1900?

A. Yes, sir.

Q. You have stated that these supplies and provisions

were furnished Mr. Date on your personal account?
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A. T did.

(2. Wlien did you and Hogg go out of business?

A. We sold out October l'5th, 1000.

Q. Was there any agreement between you as to what

interest, if any, Mr. Hogg should have in the claim—^the

interest of Mr. Date? A. There was.

Q. For what interest? A. A half interest.

Q. Was there any written conveyance or assignment

of that, Mr. Hogg? A. No, sir; not to Hogg.

Q. (By the COURT.)—Do I understand you to say you

and Mr. Hogg were partners at the time these goods were

furnished? A. Yes, sir.

Q. Was White a partner?

A. No, sir. We were partners in the V^aldez busi-

ness—store at Valdez.

Q. Up to October of 1900? A. Yes, sir.

By ^fr, DONOHOE.—We still insist upon our motion

to nonsuit as to Mr. White.

(Motion sustained as to Mr. White. Exception.)

Cross-Examination.

(By Mr. DONOHOE.)

Q. I wasn't quite clear as to the testimony you gave

regarding Mr. Hogg; you and Hogg were copartners at

Valdez during the year 1900?

A. A portion of the year.

Q. And Mr. Hogg acquired whatever interest he as-

signed in this property, by virtue of this copartnership^

A. Under an agreement.

Q. It was a partnership interest—the interest he



vs. Fred J. Date et al. 209

(Testimony of J. P. Roberts.)

iheld in the property ho held under the firm of Roberts

k ilogg?

A. He held it und«r an agreement with Hogg that I

would give him an interest.

Q. Was that a lirm interest or an individual interest

in the tirm name of Roberts Sc Hogg—was that the way

he came by the interest?

A. I stated to 5Ir. Hogg he could have a half interest

in the property.

Q. For what purj)cse—in payment for the supplies

Date had taken? A. Yes, sir, partly.

Q. Then he acquired the interest under and by vir-

tue of the partnership of Mr, Hogg? Mr. Hogg gave you

no other consideration for it—no immediate considera-

tion?

A. AVe had other matters between us, of course.

iQ. Can you answer my question? Did JNlr. Hogg ac-

quire and hold this alleged interest in this proptrty un-

dt^r and by virtue of the partnership in the firm nam(> of

iRoberts & Hogg?

A. I couldn't say he did. I gave him an interest;

"v»'hen I saw him I talked it over with him, told him what

arrangements J entered into with Date, and that he could

be in on it if he wished to.

Q. Did you give him a written conveyance?

A. 1 did not. '

Redirect Examination.

(By Mr. BROWN.)

Q. Was that the understanding between you and
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Hoggi when you reased doing business, that he should

have an interest? A. Yes, sir.

Q. (By the COL'KT.)—Did Mr. Hogg furnish an equal

portion of the supplies with yourself?

A. ^0, sir, he did not; only as far as goods from the

store is ccncerned.

Plaintiffs rest

I
2 P. M.—Same Date.

DEFENSE. !

FRED ,1. DAl'E, the defendant, being first duly sworn,

on his oaih testified as follows on

Direct Examination.

(By Mr. DONOHOE.)

Q You are one of the defendant:^ in this action, ai'e

you, Mr. Date? A. Yes, sir.

Q. Are you acquainted with James P. Roberts, the

plaintiff? A. Yes, sir.

Q. Are you acquainted with Mr. Jilson and Mr. Finn?

A. Yes, sir.

Q. Are you acquainted with Mr. White and Mr. Hogg,

also? A. Yes, sir.

Q. How long have you known 'Mv. Roberts, Mr. Finn

and Mr. Jilson?

A. I have know ]\[r. Roberts since the fall of 1899.

Q. How long have you known Finn and Jilson?

A. I should say, Roberts and Finn and Jilson since

the spring of 1900.

Q. Did you, on or about the first day of February,
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. 1000, in I he city of Seattle, enter into a contract with Mr.

, Finn, Mr. Jilson and Mr. Roberts? A. Yes sir.

Q. Was that contract in relation to some claims you
had stalled in the year 1899, in the Chesna Minino- Dis-

trict? A. Yes, sir.

Q. What did you, under that contract, agree to do?

(Objected to as incompetent, irrelevant and immate-

rial.) 1

Q. Was that contract in writing? A. Y^eg, sir.

Q. Is that a correct copy of it that has been intro-

duced in evidence in this case? A. Y^es, sir.

Q. I will ask you, Mr. Date, if at that tijne, the time
of entering into that contract, it was understood and
agreed by and between Mr. Roberts, ]Mr. Finn and I^Ir.

Jilson, on the one side, and yourself on the other, that

each party were to do the assessment work, or each

party was to do their half of the assessment work re-

quired by law to be done on these claims you located in

the year 1899?

(Objected to, first, on the ground that if is leading

second, it is an attempt to change or vary by parol the

contents of a written instrument.)

By Mr. DONOHOE.—I will state to the Court that the

object of this testimony is to rebut the evidence in chief

tliat Mr. Date was to do the assessment worli on these

claims for that year.

By the COURT.—Y^ou are, of course, not permitted to

vary the terms of the written contract. When a con-

tract has been signed by the parties after discussion and

full knowledge and consideration, it is supposed to con*
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tain the entire agreement. Of course, under this con-

tract, il is ditiicult to determine what the agreement

was, altogether. Tlie contract indicates, although it

does not say so in terms, that there is improvement work

to be done by someone. It is difficult to say by whom.

The money and supplies was contributed for the pur-

poses of development. I think to rebut what has been

shown by the other side—if that was material, at all

—

that he didn't do the work, you may be permitted to

show that he didn't agree to, if that is the case. The

objection will therefore be overruled.

(Exception.)

Q. What was said at that time regarding any pros-

pcTtiug or claims that you might locate subsequently to

the first day of February, 1900?

A. It was understood they should have no interest

whatsoever in anything I should stake.

Q. That is, subsequently to the date of that contract?

A. Yes.

Q. You received some money in Seattle, did you, un-

der this contract? A. Y^es, sir.

Q. Who paid you that money?

A. Mr. Jilson and Mr. Finn.

Q. Did Mr. Roberts pay you anything?

A No, sir.

Q. Now, what did you do after entering into this con-

tract? A. I came to Valdez.

Q. Did any one of the contracting parties come with

you?

A. Yes, sir, Mr. Jilson and Mr. Finn.
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Q. What did you do after you came to Valdez?

A. We got our provisions and started in over the

trail.

Q. Who g^t the previsions?

A. Jilson and Finn,

Q. How much provisions did you get, do you remem.

ber?

A. About four hundred and fifty pounds, I should

judge, or five hundred.

Q:, Now, I will ask you, if you know, Mr. Date, how

it came you and Mr. Jilson and 'Mr. Finn started in to-

gether?

A. They had never been up in the Chesna country,

and we were late in 2:etting aw^ay from there, and there

was nobody to go with them, and so we decided to all

travel together.

Q. That was the understanding you had in going in?

A. Yes, sir.

Q, And you say you got something like four hundred

and fifty jmunds of supplies to start with?

A. Something like that, yes.

Q. How much of that outfit did each of you own?

A. Each OAvned one-th ird.

Q. You owned a third, Mr. Jilson a third, and Finn^

a third? A. Ye^, sir.

Q. There has been some testimony introduced here by

Mr. Roberts, that you probably remember, regarding a

cache that you had in at Amez Rapids at the time of en-

tering into this contract. I'll ask yon what was the

amount of that cache in grub and provisions?
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A. About eleven hundred pounds.

Q. Was there anything said at the time of entering

into this contract—well, I will change that—at the time

of entering into this contract of February first, who was

the OAvner of that cache? A. T was.

Q. Was there anything said at the time of entering

into the contract as to wihat would be done with that

cache? A. Yes, sir.

Q. State what it was.

A. I was to have half^the cache and Jilson and Finn

were to have the other half of it.

Q. What was the consideration of you giving Mr

Jilson and Mr, Finn a half of that cache?

A. When I bought the cache I paid twenty dollars

option on it, and went in to take it up in the fall of 1899,

and Mr. Heinple was to loan me eightv dollars, and he

couldn't do it just at the time I sent out word, and Mr.

Dempsey l)orrowed the money of Mr. Roberts and paid

the balance of the eighty dollars in cash.

Q. Well, what was done about the bill that you owed

Mr. Roberts at the time?

A. When we were making our arrangements in

Seattle, I told Mr. Roberts that if he would release me

from that borrowed money, I would turn the cache over

to him.

Q. Turn half of it over to him?

A. Yes, sir; they should have half and me half.

Q. The understanding was that yon should have half

and they half—is that right? A. Yes, sir.

Q. Now, about what time did you and Mr. Finn and
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Mr. Jilsou leave Valdez in company witli eacli otiier, as

you have stated?

A. Somewhere about the twentietli or middl(» of

March.

Q. How far did Mr. Jilson go with you?

A. Over to the third^bench.

Q, Third bench of what?

A. The Valdez Glacier.

QT ^^hat became of Mr. Jilson then?

A. He went back to Valdez and turned his stuff over

to Steele—John Steele.

Q. That is, his interest in the outfit?

A. Yes, sir.

Q. What did you and Finn do in regard to Jilson's

interest in the outfit?

A. We took out one-third and put it in a pile, and

Steele came along afterwards and got it.

Q. What did you and Finn do from that time on?

A. We traveled in to the Golcona together

—

Q. (By the COURT.)—Did you see Mr. Steele get this

one-third you left?

A. No, sir, I didn't see him; he told me he did.

By Mr. DONOHOE.—Howe^'er, Jilson's one-third was

taJven out of that outfit, was it not? A. Yes, sir.

Q. What did you and Finn do then?

A. "V^'e traveled together until we met ^\v. "Rosenthal

at the Golcona, and he was snow-blind; and so we put

the provisions together and traveled in with him.

Q. Whajt did Rosenthal have in there?
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A. He had the cache left at Araez Kapids.

Q. now far had he moved this cache by that time?

A. About a hundred and twenty-five or thirty miles.

Q. So you put your provisions together, and how far

did you go, and where then?

A. To IMoose Camp, on the Chesna.

Q. What happened in relation to you and Finn at

that place, if anything?

A. We separated; he took his share of the provisions

and I took mine.

Q. How many tents, cooking utensils, and sets of

hardware did you have when you started from Valdez?

A, Just one.

Q. W^hat became of those, in dividing with Finn?

A. Mr. Finn took them. He took the tent, and pro-

visions, and cooking utensils, copper plate, quick!?ilver

and all that sort of thing, and left me pretty much with-

out anything.

Q. Mr. Date, what did you do for a tent, camp ou^t-

lit, cooking utensils and hardware, the remainder of that

season?

(Objected to as immaterial.)

(Objection sustained. Exception.)

Q. Did you and Mr. Finn, at the time you dissolved,

have any conversation in regard to the assessment work

on the claims that you had agreed to convey a half in-

terest in the contract of February first, 1900?

A. Yes, sir.

Q. State what it was.

A. I asked him if he

—

>
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(Objected to as incompetent, irrelevant and immate-

rial, unless they show Roberts was present.)

By the COURT.—Mr. Finn at the time was interested

in the enterprise with Mr. Roberts?

By Judge DELANEY.—So they allege, if the Court

please; but so far as his testimony goes, thus far the

only persons engaged! in the enterprise was himself, Jil-

son, and Finn. He totally ig-nores Roberts in the trans-

action. He hasn't testified that Roberts had anything

to do with it.

(Objection overruled. Exception.)

A. I asked him if they were going to do their share

of the assessment work up there, and he said he would

do as he damn well pleased about that.

By Judge DELANEY.—The plaintiff moves to strike

out all of that statement as absolutely immaterial.

(Motion overruled. Exception.)

Q. Mr. Date, is that the last conversation you had

with Mr. Finn regarding those claims?

A. Yes, sir.

Q. What did you do at that time in regard to notify-

ing Mr. Roberts of the action that Finn and Jilson had

taken in the matter as to the diivision of the provisions

—

A. I told—

Q. —as to the assessment work on the claims you

agreed to transfer—state what you did?

A. I wrote to Mrs. Date who was in Valdez

—

(Plaintiffs object to him stating the contents of the
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letter unless it is shown the letter isi lost and that they

cannot produce the best evidence.)

(Objection overruled. Exception.)

By Mr. DONOHOE.—I will state to the Court, that the

object of this testimony is to prove that Date wrote to his

wife to notify Mr. Roberts of the transaction in there,

and that she afterwards notified Mr. Roberts.

By the COURT.—Where is the letter? That is the

best evidence of what he wrote.

By Mr. DONOHOE.—I will withdraw the question

if the Court thinks it incompetent.

By the COURT.—You may go ahead, and then I will

see about it later when Mrs. Date comes on the stand.

By Mr. DONOHOE.—State what instructions you

wrote to Mrs. Date.

A. I wrote and told her that Finn had quit; and there

was no one left to do Roberts' assessment work, and

that Roberts better send somebody in as soon as possi-

ble.

Q. Did you tell her anything about notifying Rob-

erts?

A. I told her to tell Roberts and explain the matter

to him.

Q. Now, after Mr. Finn had withdrawn and taken his

share of those provisions, Mr. Date, who was the owner

of the provisions that were left with you?

A. I was.
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Q. And what was the consideration you gave for

those provisions?

A. I gave Mr. Roberts a half interest in eleven claims

on Pole Gulch, Red Mountain, and Gold Canyon Creek.

Q. Where did you—or I w^ill withdraw that question.

Did you afterwards locate some claims in the Chesna

Mining District—in the year 1900? A. Yes. sir.

Q. Are those the claims in controversy in this ac-

tion? A. They are.

Q. Did you have any intention or understanding at

the time of locating those claims, with Mr. Roberts, Mr.

Finn, and Mr. Jilson?

(Objected to as leading.)

Q. Well, I will reform the question.

By the COURT.—The proposition that was presented

by Mr Roberts was Mr. Date's declaration after he re-

turned, that he had located, the claims under the con-

tract of February first.

By Mr. DONOHOE.—Mr. Date, what was your inten-

tion as to who was to be the owners of the claims you

located in the year 1900? A. I was.

(Objected to as not responsive.)

(Objection overruled. Exception.)

Q. Mr. Date, I understand you to say that your in-

tention was that you was to be the owner, and the claims

appear of record

—

A. A half owner.

Q. Of the claims on Miller Gulch and Slate Creek?

A. Yes, sir.
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Q. Now, at the time you located these claims, were

you an American citizen? A. Yes, sir.

Q. If the Court please, do, you care to have me offer

the location notices in evidence?

By the COURT.—That isn't necessary.

Q. Now, Mr. Date, after you located those claims, did

you come to Valdez in the month of August, 1900?

A. Yes, sir.

Q. Did you see Mr. Roberts after you came out?

A. Yes, sir.

Q. Did you have any conversation with him in regard

to your business relations? A. Yes, sir.

Q. About when did that conversation take place?

A. About the 2Tth of August of that year.

Q. Was that the first conversation you had with him

in regard to your business relations after you came out?

A. Yes, sir.

Q. Where did it take place, and who if anyone was

present?

A. It took place in the room of the hotel; Mr. Rob-

erts, Mrs. Date, and myself, were present.

Q. Anybody else present? A. No, sir.

Q. Now, you may state the substance of that conver-

sation?

A. Mr. Roberts asked me what we had been doing in

there, what the prespects were, and everything; I told

him how Finn and Jilson had pulled out of the affair

and hadn't done their work, and how I had sent him word
by Mrs. Date to send some one in.
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Q. What (lid he say in response to that?

A. He said, yes; Mrs. Date told him and he tried to

get Charley Crary and Bob Herring to go in and they

wouldn't go.

Q. What else did he say?

A. I told him we had time yet to send some one in,

and he said no, he didn't have the money to spare to send

anybody else in.

Q. W^hat w^as said in reference to the claims you loca-

ted in the year 1900'—the claims in controversy?

A. I explained to him what I thought the value of

them was, and he said he knew he had no interest in

them but would like to get an interest, and I told him

I was out of money, and would need provisions and mon-

ey for the next year

—

Q. That is the year 1901?

A. Yes, sir; and that on account of his having played

in such hard luck in this other affair, that I would give

him the first chance to get an interest in them, and he

wanted to know what he could do about it, and I said;

"Well"—anyhow, I made him a proposition that if he

would furnish me for the next year, I would let him in,

and he wanted to know about what it would take.

Q. Did you generalize about the things that you
would probably require for the year 1901?

A. Yes, sir..

Q. Did you state what would be required?

A. I told him dogs and horses and provisions, and
some money.
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Q. And what response did he make to that?

A. That I should make out the list and submit it to

him so he could see what he could afford to do.

Q. That was about the end of that conversation?

A. Yes,

Q. What did you do in regard to that list?

A. I submitted a list to him and saw him a fewi days

afterwards, and he said it would amount to about twelve

hundred dollars, and he w^asn't at liberty to take it up as

he didn't have the money. That he was going to sell

the hotel, and if he sold the hotel and took up the propo-

sition he would think it over.

Q. Did you take up that proposition?

A. No, sir.

Q. Kow, I'll ask you, Mr. Date, if in that conversation

you ever acknowledged to Mr. Koberts that he had an

interest in the claims in controversy in this action?

A. No, sir; decidedly not.

.Q. Mr. Eobertsr-or rather the plaintiffsi in this case,

have alleged that in the month of August you came out
to the town of Valdez, told Mr. Roberts that you had
staked these claims, with an intention of giving him an
interest in them. Did any such conversation ever take
place between you and Mr. Roberts? A. No, sir.

Q. Did any such conversation take place between you
and Mr. Roberts in the month of August, 1900, or at any
other time? A. No, sir.

Q. Did you ever make Mr. Roberts any other propo-
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sition in connection with the claims in controversy here,

than the one you have already repeated?

A. No, sir.

Q. What did the contract of February first, 1900, re-

quire Mr. Roberts to do—or Mr. Roberts, Mr. Finn, and

Mr. Jilson, to do afterwards, as a consideration of their

part of the execution of the contract?

(Plaintiffs object to the question as calling for the

witness' interpretation of the contract, and we submit

that is encroaching upon the peculiar province of the

Court in this case.)

(Objection sustained.)

Q. Mr. Date, you received some provisions, did you,

after the month of August? A. Yes sir.

Q. I'll ask you under what contract, if any, you re-

ceived those provisions?

A. The contract of February first.

Q. 1900? A. Yes, sir.

Q. Is that the only contract relating to any mining
property that you ever entered into with Mr. Roberts,
Mr. Finn, and Mr. Jilson? A. Yes, sir.

Q. Now, I'll ask you, Mr. Date, to state what interest
you proposed to give Mr. Roberts if he had taken up
your proposition to furnish you money and supplies for

the year 1901—what was the consideration you were to

give him? A. One-third of my half.

Q. And Mr. Roberts never took up that proposition?
A. No, sir.
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Q. Did you ever receive any money or supplies from

Mr. Roberts under that proposition? A. No, sir.

Cross-Examination.

By Judge DELANEY.—Mr. Date, the first conversa-

tion that occurred in reference to this whole matter,

was, in the city of Seattle, in the State of Washington,

was it not? A. Yes, sir.

Q. About when? A. The first of February.

Q. Had you had any conversations prior to that time,

or anything leading up to that agreement?

A. Yes, sir.

Q. Who had the first conversation with you of the

three men, Eoberts, Jilson, or Finn?

A. Roberts.

Q. What was that conversation?

(Objected to as not proper cross-examination.)

(Objection overruled. Exception.)

A. I offered to sell to Mr. Roberts a half interest in

this property for a year's provisions for myself and wife.

Q. Who was present at that conversation?

A. Mrs. Date, I believe.

Q. At that time? A. Yes, sir.

Q. Jilson and Finn weren't there at that time?

A. No, sir.

Q. And what did Roberts say to that?

A. He said he would think the matter over.

Q. Now, what was the next thing done in this ar-

rangement?
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A. Well, I don't remember exactly—there was a good

many things done.

Q. Yes; you were negotiating back and forth, you

andj Roberts, and he with Finn and Jilson, to some con-

siderable extent? A. Yes, sir.

Q. That was your principle business just at that time

—to make arrangements with these three gentlemen,
one way or the other, wasn't it?

A. Those gentlemen seemed very much in favor of

making the arrangement with me.

Q. Well, answer my question, if you know enough.
You were negotiating back and forth there between you,
and that was your principal business just at that time?

A. Yes, sir.

Q. And Roberts was the sort of go-between in mak-
ing that arrangement?

A. No, sir; he was one of the principals on the other
side.

Q. Didn't he go back and forth between you and Jil-
son and Finn before you met there and finally concluded
that agreement? a. Yes.

Q. That's what I thought. Now, sir, do you remem-
ber about anything being said about money at the time,
what it was going to cost? A. Yes I do.

Q. What amount was it estimated that it would cost
to carry out that agreement ?

A. We estimated about fifteen hundred dollars.

Q. Do you remember anything being said by Roberts
about how much he wa^ willing to put into the deal?
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A. He said that if Jilson and Finn would pay the

fares and do his share of the work up there that he would

furnish them credit at the store, or something to that

effect.
" '

"' "

Q. Was it not stated in that conyersation between

you and Koberts, that Roberts would put up five hun-

dred dollars and Jilson and Finn the balance, and it

was merely estimated that the poll would make about

eleven hundred dollars?

A. I don't remember any such a conversation.

Q. When you got ready to leave Seattle, who paid

the fares of you and your wife up?

A. Jilson and Finn.

They got the tickets—who did they give th*^m to?

A. To me.

Q. Did you see them buy those tickets?

A. They told me they bought them at any rate.

Q. Then you don't know who furnished the money

to buy them, except what they told you about it, is that

what I understand you to testify? A. Yes, sir.

Q. You wouldn't swear even now, that 37obert5 didn't

put up the money for your transportation?

A. Only from what they told me.

Q. Do you swear he didn't.

A. No, sir; Mr. Roberts was present when Jilson and

Finn told me they bought it.

Q. But you got your transportation that way?

A. Yes, sir.

Q. For yourself and your wife? A. Yes, sir.
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Q. Prior to that time you testify it was expressly un-

derstood Koberts was to take care of his half of the de-

velopment or those three parties were, and you were to

take care of your half of it?

A. It was optional whether anybody done their half

or not.

Q. Did you not state in that conversation that lead
up to the arrangement, that it was discussed back and
forth and it was expressly stated by each party that they
were to look after their assessment work?

A. Yes, sir. '~-™=

Q. Who was present at that time?
A. I don't remember.

Q. Where did that occur—in Seattle?
A. I believe at our room at the Vendome.
Q. Your room—and Mrs. Date's?
A. Yes, sir; I believe she was present.

Q. Of course she was. Now, you went to Valdez?
A. Yes, sir.

:Q. Up to that time had there been any supplies fur-mshed at all towards carrying out that agreement, asyou recall it, except that transportation money'
A. There had been fifty dollars given to Mrs. Date
Q. That was in advance, under the arrangement, was^'" A. les, sir.

Q. Now, where wa<a +Ti^ „

~ed ab'ont the cachett;;:™ ""'^ ^^^

or twelve hundred in at Ame. GuLT
"'^ ^"'^^"

A. That was consumated at the hotel?
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Q. In Seattle? A. Yes, sir.

Q. You had advanced twenty dollars on that cache

you say? A. Yes, sir.

Q. And who put up the other eighty dollars?

A. Mr. Dempsey borrowed it of Mr. Roberts.

Q. Dempsey borrowed it of Mr. Roberts, you say?

A. Yes, sir.

Q. Then Dempsey must have had some interest in

that cache? A. No, sir.

Q. What did he borrow it of Roberts for then?

A. He was acting as my agent. I took an option on

it and Hemple was to loan me the balance of eighty dol-

lars, and when Hemple failed to furnish it Mr. Demj)sey

was anxious I shouldn't lose the cache and he borrowed

the money of Roberts.

Q. Where were you at the time? A, Inside.

Q. And this occurred after you got back to Valdez?

A. No, sir, before.

Q. You don't understand me; this occurred after you

got back to Valdez on the steamer? A. Yes, sir.

Q. Was it not understood between you and Roberts

at the time that eighty dollars was advanced, that it

was for the purpose of purchasing that cache and that

the total amount of a hundred dollars including that

twenty dollars you paid out, was to be paid by him as

a portion of the supplies? A. No, sir.

Q. Did you ever get that twenty dollars back?

A. No, sir.
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Q. Now, where did you go when you first got to Val-

dez on the steamer? A. To Roberts' Hotel.

Q. How long did you stay there?

A. I think we landed about the 20th of February,

and I left there in the middle of March.

By the COURT:—When did you buy that cache—when

did you bargain for it? A. In August, 1899.

Q. That is before the contract was entered into be-

tween you and these other parties—the fall before?

A. Yes, sir.

• Q. Now, you went from Valdez out to the cache to

check it up?

. A. Yes, sir; I was on my way to the interior, the

Chesna District—that was before the claims were lo-

cated at all.

. Q. What time was that? A. In August, 1899.

Q. Now, it was while you was going out there that

Mr. Dempsey entered into the arrangements with Mr.

Roberts?

; A. I think I will have to go back to explain

—

. Q. Well, answer that question first.

A. Yes, sir; while I was going in there.

Q. Now, when did you have the understanding with

Mr. Roberts about the eighty dollars, if you had any?

A. I had no understanding with him.

Q. Not at any time?

A. Not at any time until after I came back.

Q. Well, then you did have an understanding with

him at some time?
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A. It was in February when I signed that contract.

Q. Well, what was said now, at that time?

A. I told him that if he would give me a receipt, or

lift that debt off of me for the eighty dollars, I would

turn the cache over to him—half of the cache over to

him, and let it go in on this property.

By Judge DELANEY.—Kow, how long did jovl re-

main at the hotel in Valdez at the time you came up af-

ter this agreement was made at Seattle?

A. About a month.

Q. You got there about when do you say?

A. About the 16th of February.

Q. You and your wife, and you had a child at the

time? A. Yes, sir.

Q. And you stopped at the hotel you say about a

month? A. Yes, sir.

Q. When did you leave to go inside?

A. Somewheres between the 21st and 25th of March.

Q. And you remained, you and your family, up un-

til the time that you left to go inside? A. Yes, sir.

Q. And of course that board was counted in on the

deal—you never paid anything for it at the time, and

never have? A. No, sir.

Q. Now, Mrs. Date and the child remained there un-

til what time—until you got back when?

A. Until September the 8th, I think it was.

Q. Then I believe you went to housekeeping?

A. Yes, sir.
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Q, Moved out of the hotel, you and your little family,

and moved into the little house? A. Yes, sir.

Q. Yes. Now, up to that time the arrangement was

that these supplies and this board was in the deal, also

to be furnished by Roberts? A. Yes, sir.

Q. Now, after you moved into the little house, what

if anything, did he furnish you in the way of a house-

keeping outfit?

A. Bed springs, stovepipe—a bill to the amount of

about twenty or twenty-five dollars.

Q. Blankets, and things of that kind that went into

the house? A. Yes, sir.

Q. When was that do you say?

A. That was the 8th day of September.

Q. And since that time of course neither of you have

been stopping at the Roberts hotel? A. No, sir.

Q. Now, do you remember approximately the gross

amount of the outfit you started out with when you went

in the second time—Avhen you located the claims in con-

troversy here, in 1900—that is, when you and Finn and

Jilson started in together?

A. We left Valdez with a little over six hundred

pounds.

Q. What did) you have in the way of transportation?

A. We had dogs, and sleds—pushed the sleds our-

selves and had one dog.

Q. Now, you say that Jilson left you on the Glacier?

A. Yes, sir.

Q. And youi and Finn went on how far together?
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A. Went to the Chesna together.

Q. About how many days were you together, ap-

proximately, you and Finn, after Jilson left you on the

glacier?

A. We were together until along in April some time,

probably towards the last of the month.

Q. And what time was it you left Valdez?

A. Between the 20th and 25th of March.

Q. And you were together until about the 20th of

April—where did you and he part company?

A. At Moose ®amp on the Chesna.

Q. In the meantime had you gone to the claims men-

tioned in the written contract? A. Yes, sir.

Q. And then you went on from there into the Chesna

from the first claims up to where the second claims are

in the Slate Creek country? A. No.

Q. Well, after leaving Valdez did you go directly to

the claims mentioned in the written agreement—that is,

sledded through? A. We couldn't get to the claims.

Q. Oh, that's it. When did you first go there that

season?

A. We went there about the 15th of April.

Q. Onto those claims?

A. Yes; we had to go up there on snowshoes.

Q. Well, now, what did you do there at that time?

A. Prospected there a little.

Q. How? A, With a pick and shovel.

Q. Dug down through the snow and did a little pros-

pecting on the surface, is that right?
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A. There was places where the ice had broken, and

we dug down on the creek bed.

Q. So you did some prospecting? How long did you

work at that? A. I don't remember.

Q. Approximate it—three or four days, a week—or

just stay over one night—you can tell that, sir?

A. We stayed up there one day. /

Q. Then went below to where the provisions were—

that it? A. Yes, sir.

Q. Is that all the work you did on those claims that

season? A. No.

Q. When did you go back there again, if at all?

A. I was up there in May.

Q. What did you do then?

A. Shoveled and panned, made some little trenches

along.

Q. How long did you stay there that time? X
A. A couple of days.

Q. Do these two times you have mentioned, consti-

tute all the work you did on those claims for that year?

A. No, sir.

Q. When was you there again?

A. I kept going back and forth every day.

Q. From where?

A. Eed Mountain Creek, three miles below.

Q. Up to the middle of May, would you say? ^ **"*- *

A. Yes, sir.

Q. And all you did is to pan and prospect—that right.

A. Yes, sir.



234 James P. Roberts ef al

(Testimony of Fred J. Date.)

Q. You came to the conclusion the claims weren't

good for anything then, did you? A. No, sir.

Q. Didn't you so represent to Koberts?

[No answer.]

Q. Didn't you represent to him in substance that you

didn't consider those claims doing the development

work? A. No, sir.

Q. In substance?

A. I told him I thought they weren't worth very

much.

Q. Any how you thought it well enough to abandon

them? A. No, sir.

Q. You didn't think so? A. No, sir.

Q. When did you leave the creek where you were

camping three miles below these first claims?

A. In July some time.

Q. Where did you go then?

A. Over to Slate Creek.

Q. Who was with you?

A. Mr. Kosenthal and myself.

Q. Did Kosenthal have any provisions of his own?

(Objected to as not proper cross-examination, incompe-

tent and irrelevant.)

(Objection sustained. Exception.)

Q. Well, state whether or not at that time—or state

where the provisions and supplies were you haxi at that

time, when you moved from Red Mountain up to the

claims in controversy—what supplies did you have at

that time? A. Had flour and beans and bacon.

Q. Where did those supplies come from?
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A. They come out of the cache.

Q. All of them? A. Yes, sir.

Q. Was any portion of those supplies identical with

those you started out from Valdez with?

A. No, sir.

Q. You ate up jour one-third—divided them into

piece-meal and ate them up by that time?

A. Yes, sir.

Q. How long before you got to those first claims did

that happen?

A, Well, the grub was thrown in together, and I

didn't just figure ou that.

Q. Whatever grub Rosenthal had he throwed into the

bunch—did he have any when you fetched up with him?

A. Yes, sir; he had some.

Q. And you and he went up together and located

these claims subsequently, the claims in controversy?

A. Yes, sir.

Q. Now, I think you stated you never had any agree-

ment or made any statement to Mr, Roberts that you

considered him staked or located in these claims—these

new claims—did you testify that? A. Yes, sir.

Q. And you also testified that the only conversation

you had with him was at the hotel after you came out,

in the presence of your wife?

A. That wasn't the only conversation.

Q. In reference to these claims—I mean these new

claims—is that right? A. Yes, sir.

Q. Now, let's see if I can't refresh your memory a lit-
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tie. Do you remember shortly after you got back from

Valdez after you had located the claims in controversy

now, of Mr. Roberts meeting you in the hall of the hotel

near the door, and asking you what you wanted to do

about the new claims, and you stated to him, "It's all

right, I consider you in on the new deal" or words to

that effect? A. No, sir.

Q. Don't you remember any such conversation as

that? A. Xo, sir; not with Mr. Roberts.

Q. Now, do you remember when Mr. Roberts left

Valdez for Seattle that fall? A. Yes, sir.

Q. You went down to the beach with him, didn't you?

A. Yes, sir.

Q. Or was down there at the time he left?

A. Yes, sir.
I

Q. You remember when this arrangement was made

for this thirty-four dollar deal? A. Yes, sir.

Q. You got that money, too, didn't you?

A. Yes, sir.

Q. And up to that time Mr. Roberts had been fur-

nishing you with provisions and supplies, had he not,

from time to time? A. Yes, sir.

By the COURT.—Mr. Date, did you ever say to Mr.

Roberts that you had located the claims in controversy

under the contract of February first?

A. No, sir; I positively never did.

Q. Did you ever have a talk with him in which you

made any statement that was equivalent to that?

A. I never did.
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By Judge DELANEY.—Do you remember about when

it was that you wrote this letter to your wife concerning

the notice about the assessment work to Roberts?

A. It was shortly after Finn had

—

Q. Can you approximate the date within ten or fif-

teen days? A. No, sir.

Q. But it was some time in March or April, was it?

A. No, sir; it was after Finn left us.

Q. Well, when did he leave you, if you can tell that?

A. In the latter part of April or the first of May.

Q. That's asi near as you can get it now, is it?

A. Yes, sir.

Q. Have you seen that letter since you sent it?

A. No, sir.

Q. Do you know whether Mrs. Date has it or not?

A. No, sir.

Q. And she told you after you got back that she had

told Roberts about the assessment work?

A. Yes, sir.

Q. That's all you know about that? A. Yes, sir.

By the COURT.—Mr. Date has testified that Roberts

told him. Judge.

By Judge DELANEY".—I guess you're right, your Hon-

or—that's what he says. Now, you don't remember Mr.

Date how came it this conversation between Roberts,

yourself, and Mrs. Date came to come about—that is,

did you send for him or did he send for you or come

there?

A. I have forgotten whether I sent for him or not.
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Q. But your recollection is very clear, I understood

you to say, that this conversation is the only one you

had as to the claims in controversy and the agreement

between you as to who should own them?
A. That's the only one I recollect.

Q. Now, don't you remember that in connection with
that twenty-dollar deposit on the cache of Mr. Roberts
giving you seventeen dollars at the Diller Hotel in Se-
attle, and afterwards giving you five dollars to make the
full amount? A. Yes sir.

Q. Then as a matter of fact you did get that twenty-
dollars back? A. Yes sir.

Redirect Examination.

(By Mr. DONOHOE.)

Q. Mr. Date, I don't know whether I understood jonv
testimony on cross-examination exactly or not, in regard
to this conversation you had with ^Ir. Roberts. You
stated in your direct examination, however, that you had
a conversation wtih him in the month of August?
A. Yes, sir.

Q. Is that the first conversation you had with him?
A. Yes, sir.

Q. Then didn't you have a subsequent conversation in

dickering back and forth as to him accepting this propo-
sition of yours? A. Certainly; I had—

(Objected to if he is going to state that conversation
again; he has stated it once in his own way, has practi-

cally disputed it again, and now if he states it some
other way—well, I will withdraw tlie objection.)
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i}. 1 say you had subsequently the conversation witb

Mr. Roberts about him acceptinj:: or rejectinjs: this propo-

sition you made? A. Ye«, sir.

Q. And in this second conversation that you went

over the ground pretty thorougihly as to your business

relations?

(Objected to as leading and not proper cross-examina-

lion.)

(Objection sustained.)

Q. Now, ]\[r. Date, you testified something when you

went to housekeeping, on cross-examination, about

Roberts furnishing you some household furniture to the

amount, I believe, of twenty to twenty-five dollars. Was
that embraced in the contract of February first, or did

the contract of February first include those goods?

A. No, sir.

Q. State what arrangemenrts you made with ]Mr.

Roberts and the conversation that took place between

you and Roberts on the 8th day of September, the day

you moved out of the hotel, as to how you were getting

those articles, outside of the contract of Februai'v first?

(Objected as incompetent, iiTelevant and immaterial.)

By the COURT.—Mr. Date has said he got them out-

side of that contract. Mr. Roberts says he didn't. Now

he is asking him in what way he got them. The objec-

tion will be overruled.

(Exception.)

A. He said if he took up this proporiition

—

Q. What proposition?

A. The proposition that I made him in August, why
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he would let it go on that If he didn't take up the

proposition, why I could pay for it.

Q Now, what was the proposition you made him in

August?*

A. That he would furnish me provisions for the next

year, that is 1901.

Q. That was the terms and conditions you got those

provisions on, was it? A, Yes. sir.

By the COURT.—Now, Mr. Date, counsel on both sides

seem to have overlooked some matters that T wish to in-

quire about. I understand you to admit now that ]Mr.

Roberts did pay the full sum of one hundred dollars on

the cache of goods that was inside.

A. Eventually, yes, sir. He loaned me some money

at Seattle and I turned the cache in for this money.

Q. Well, you stated that at first, on your examination

in chief, you got all the money except twenty dollars that

you advanced, and afterwards you admitted that at a

certain hotel Mr. Roberts gave you the balance of it.

A. No, sir, he loaned me twenty dollars at another

time. First he loaned me eighty dollars and at another

time he loaned me twenty dollars.

Q. Well, what did that have to do with this cache?

A. I turned the eighty and the twenty, that is, he re-

Jeased me from that debt and took the cache.

Q. Then he did pay you the hundred dollars on the

cache? A. Yes, sir.

Q. Now, you say that he also gave Mrs. Date about
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fifty dollars, iu fact fifty dollars at about the time you

were leaving Seattle for Valde«?

A. Jilson and Finn gave that to her.

Q. Well, you got it on the contract, or your wife did?

A. Yes, sir.

Q. Now, when you got to Valdez, what did you finally

receive there from Mr. Roberts outside of what was ob-

tained by Jilson and Finn that you got? What was the

value?

A. Well, the value was about fifteen or twenty dol-

lars, I think.

Q. The whole outfit? That you and Jilson and Finn

had, wasn't it worth more that forty-five dollars in all?

A. I couldn't say.

Q. Well, you have been buying things in that country

for three or four years, haven't you?

A. I shouldn't imagine it would cost much more.

Q. It was one-third of the outfit that you got, was it?

A. Yes, sir.
,

Q. Well, you admit that to have been of the value

of fifteen dollars then, do you? Now, what did Mr. Rob-

erts pay out for your wife's board while you was away

—

do you know? A. No, sir.

Q. Up to the time that you went to keeping house?

A. I don't know. I see it in the bill charged at a dol-

lar and a quarter a day.

Q. How long was it they were there?

A. It was from somewhere near the 16th of February

until the 8th day of September.
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Q. The time that you was there yourself with your

wife and family was also paid by Mr. Roberts?

A. Yes, sir.

Q. Well, according to that I figure the whole thing

amounted to three hundred dollars or more?

A. Yes, sir; somewhere in there.

Q. And you say Mrs. Date received fifty dollars in

cash in addition to this?

A. Yes, sir; she received in all a hundred dollars from

Seattle.

Q. Now, after you got back in August as you have

said, were there any goods shipped into the inside that

Mr. Roberts furnished?

A. Yes, sir—oh, after I got back in August?

Q. Yes. A. No, sir.

Q. Was there anything furnished yoa except this bill

that was furnished when you went to keeping house?

A. No, sir.

Q. And you think that would amount to how much?

A. About—there was ten dollars cash furnished, in

all about thirty dollars as near as I remember.

Q. How do you say that was furnished?

A. He said I should take them, and If he took up this

proposition I made to him he would let it go on that and

if he didn't why then I should pay for it.

Q. Why, didn't he furnish that bill under the old con-

tract? .

!

\ A. Well, he considered it things that wasn't to be

considered in that contract.
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Q. Well, did lie furuish this board up to the time

that you went to keeping house, under the old contract?

A. Yes, sir.

Recross^Examination.

By Judge DELA^EY.—IState whether or not among

other things in connection with this agreement—now, I

mean the agreement of Februai-y first, remember—Mr.

Koberls furnished you anything in the way of transporta-

tion, dog teams, burros or anything for transporting the

grub, at any time during the trip from the time when

you left in March until you returned?

A. We didn't have any burros or dog teams. He

furnished me a dog, I believe, when I went in in March.

Q. I'll ask you whether you know" Mr. Roberts gave

Mrs. Date fifty dollars while you were gone inside?

By the COURT.—The witness has stated that he did.

By Judge DELANEY.—All right, if he stated that.

That's all. ,

Mrs. FRED J. DATE, a witness called on behalf of the

defendants, being first duly sworn, on her oath, testified

as follows on

Direct Examination.

(By T.J. DONOHOE.)

Q. Mrs. Date, you are the wife of Fred J. Date, one

tef the defendants in this case? A. Yes, sir.

Q. Are you acquainted with James P. Roberts?

A. Yes, sir.
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Q. Are you acquainted with Mr. George Hogg?

A. Yes, sir.

Ci. And did you meet Mr. Finn and also Mr. Jilson?

A. Yes, sir.

Q. Did you come up with your husband in February,

1900, from Seattle to Valdez? A. Yes, sir.

Q. Were you in the town of Valdez in the month of

August, when your husband returned from the interior?

A. I was.

Q. Were you present at a conversation that took

place between Mr. Koberts and your husband about some

time near the end of the month of August, about the

27th of August, in your room in the hotel at Valdez?

A. Yes, sir.

Q. Did your husband some time in the month of May

of that year, write you a letter from the Chesna District

giving you certain information to give to Mr. Roberts?

(Plaintiffs object to this witness testifying in this mat-

ter until they have removed the incompetency imposed

by law. I presume they may qualify her under section

1035 of our Code, but she isn't qualified at this time.)

By Mr. DONOHOE.—Mr. Date, I'll ask you if you con-

sent to Mrs. Date testifying in this case?

By Mr. DATE.—Yes, sir; I do.

Q. Then, Mrs. Date, did you receive a communication

from Mr. Date at the time mentioned in which he asked

you to relate certain matters of business to Mr. Roberts,

during the latter part of the spring, or the early sum-

mer of 1900?
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A. I did; I think it was in June or Jul^. 1900, though.

Q. Do you know where that letter is at the present

time? A. I do not.

Q. Is it within your possession now?

A. No, not here.

Q. Can you repeat the contents of that letter so far

as it concerned Mr. Roberts?

(Objected to as irrelevant, incompetent, and immate-

rial, no proper foundation having been laid as to the

whereabouts of the original letter.)

By the COURT.—What became of that letter?

A. I read it over to Mr. Hogg and it gave the list of

the provisions that Finn had taken, and Mr. Hogg kept

the letter to consult Mr. Roberts with, reading the con-

tents to Mr. Roberts when he came to Valdez.

Q. Do you know where the letter is now?

A. I think it's in my possession at home. I don't

know that I saved the letter because I thought that the

list was sufficient.

Q. Did you afterwards communicate the contents of

that letter to Mr. Roberts?

A. I did the part concerning Mr. Roberts—read it to

him.

(Objection overruled. Exception.)

By Mr. DONOHOE.—What time was that?

A. Either in the month of June or July. Mr. Rob-

erts wasn't in Valdez at the time I received the letter,

and as soon as he came to Valdez— I think in the month
of June he came.
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Q. Now, can you state the substance of that part of

the letter you read to Mr. Roberts?

A. It merely stated that Mr. Finn had withdrawn

and taken his share of the provisions, and what should

they do in regard to the assessment work.

Q, What did Mr. Roberts reply to that?

A. He said that he would see to getting some men to

send in there to attend to his share of the work.

Q. Now, where you in Valdez when your husband

came out from the interior in the month of August?

A. I was.

Q. And were you present at a conversation between

Mr. Date and Mr. Roberts in your rooms at the hotel

about the 27th of August? A. I was; yes, sir.

Q. State in substance what that conversation was?

A. Mr. Roberts asked Mr. Date about the affairs in-

side, and about Mr. Finn leaving him and all about it,

and Mr. Date stated that as Mr. Finn and Mr. Jilson had

neglected their part of the assessment work, it hadn't

been done, and he himself hadn't done his own assess-

ment work, and he told Mr. Roberts it would be neces-

sary to see that the assessment work was done before

the first of the year.

Q. What response did Mr. Roberts make to that?

A. I think he stated that if Date didn't consider them

worth doing his own assessment work, he thought he

wouldn't pay any attention to it—I can't recall the ex-

act words of course.

Q. Now, what was said in' that conversation relating
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to the property that Mr. Date staked during the year

IDQO, the property in controversy in this action, if you

remember?

(Objected to as incompetent, irrelevant and immate-

rial; it has not been shown there was any conversation

between plaintiff and Date on that subject at that par-

ticular time.)

(Objection overruled. Exception.)

A. Mr. Roberts asked Mr. Date about his property,

and he says, "I realize. Date, that I'm not entitled to

that property, but I would like to own a share with you

and I feel that I ought to have something." Mr. Date

says, "Well, I need help this coming year, and I will

make the proposition to you that if you will give me the

allowance for the coming year, put up for my provisions

and my wife, I will give you an interest in that property,

or give you the first show."

Q. Did he state what interest he would give him?

A. Yes, sir; it wa^ to be a third of his interest.

Q. What did Mr. Roberts reply to that proposition?

A. He said he wasn't in a position to answer. He
said he would consider it though, and he thought it was

a good proposition; that Mr. Date should make out the

list of what he needed and he would consider it.

Q. The conversation terminated with that, did it?

A. Well, the principal part of it.

Q. Now, you and Mr. Date moved from the hotel, did

you, in the month of September? A. We did.
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Q. Did you obtain some household goods from Mr.

Roberts the day that you moved from the hotel?

A. We did.

Q. Did you have any conversation with Mr. Roberts

regarding how those goods should be paid for?

A. Yes, sir.

Q. Just relate that conversation—no, first I'll ask you

what was the value of the goods you received?

A. We didn't get any price on the goods to my knowl-

edge, and I would only say generally from what other

people are paying that it would be about thirty dollars.

Q. Now relate the conversation you had with Rob-

erts at the time you took the goods?

(Objected to as incompetent, unless her husband was

present, and it is immaterial.)

(Objection overruled. Exception.)

Q. Was Mr. Date present at this time, do you remem-

ber? A. Yes, sir.

Q. And Mr. Roberts—the three of you?

A. Yes, sir.

Q. Now state what was said at the time?

A. Why it had been several days since we had this

conversation, and I wanted to know how we were to

have the goods, as Mr. Roberts had said nothing about

the proposition and so I asked him; and he said, "If I

take up the proposition they will go in with that; if not,

why you can pay me at any time at your own conveni-

ence, even if I have to wait until you get it out of the
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grouud"; and so of course I thought we were getting the

goods on credit.

Q. In this conversation that Mr. Roberts and Mr.

Date had in the hotel there in the latter part of August,

did Mr. Date make any statement admitting that Mr.

Roberts had an interest in the claims staked in the year

1900? A. No, sir; he did not.

Q. Did he tell Mr. Roberts that he had staked those

claims under the written contract of Fel)ruary first,

1900? A. No, sir.

Cross-Examination.

(By Judge DELANEY.)

Q. Is the conversation that you have detailed, that

took place in your room in the hotel, wherein your hus-

band and Mr. Roberts were present and you were talk-

ing about what Finn had done and the assessment work

hadn't been done, the only conversation you ever had

with Roberts in the presence of your husband concerning

this matter?

(Objected to as not proper cross-examination.)

(Objection overruled. Exception.)

A. No, sir.

Q. You have talked this matter over a good deal with

your husband and your attorney, have you not, Mrs.

Date? I say it has been talked a good deal, what testi-

mony you would give in this litigation?

A. Not very much what might be given. Of course

we talked the matter over, it being very interesting to

ourselves.
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Q. And you also talked it over to your attorney, Mr.

Donohoe, what you were going to testify—and Mr. Lyons,

and Edwards? A. Why, not necessarily.

Q. And Tou and your husband talked over what you

would testify concerning the matter? A. No, sir.

Q. Your husband, then, didn't know you were going

to testify?

A. Why he knew, because he was present

—

Q. Well, now, answer my question please; he didn't

even know how you were going to interpret that conver-

sation? A. He might have read my mind.

Q. Yes, that's so; they have mind readers at Valdez,

but we don't have many here—I mean by word of mouth,

or any way?

By the OOUET.—Let that testimony, and all that sort

of talk be discontinued. Mrs. Date, answer to the best

of your ability just what is asked you.

Q. Xow, do I understand you, Mrs. Date, to say that

you never had any conversation with your husband con-

cerning what you were going to testify on this trial?

A. No, sir; I never said that.

Q. Then you had some conversation on that point?

A. Yes, sir.

Q. As a matter of fact you talked it over a good deal?

A. I don't understand how you put that; please make

it plain.

Q. I believe you answered that you talked it over

frequently with your husband, is that what I under-

stand?
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A. I dou't thiuk I understood how you asked the

question.

Q. Tlien I again ask you, is it not a matter of fact

that you and your husband have talked these matters

over a good deal as to what you were going to testify on

this trial? A. No, sir.

Q. Then you have said very little to him about what

you were going to say—is that it?

A. We talked it over a little as to what we under-

stood.

Q. And yet you are very deeply interested in the re-

sult of this trial, aren't you?

A. Most certainly I am interested.

Q. And yet you haven't talked it over to speak of at

all?

A. What I was going to say right on the witness

stand we haven't talked about.

By the COURT.—You simply mean you have talked

about the facts of the matter, isn't that true?

A. Yes, sir.

Q. And talked those over a good deal?

A. Yes, sir.

Q. But not about what you were to testify on the

stand? A. No, sir; we have not.

By Judge DELANEY.—Did you or did you not before

you were called on to this witness stand know what you
were expected to testify to, either from your husband or

from your attorneys?



252 Jaytics P. Roberts et aL

(Testimony of Mrs. Fred J. Date.)

A. I was expected to testify to the facts as I knew

them, I suppose.

Q. But the facts weren't stated to you by anybody—

that it? A. No, sir; not to me.

Redirect Examination.

(By Mr. DONOHOE.)

Q. Mrs. Date, were you ever on the witness stand be-

fore to-day? A. No, sir.

Q. Were you ever in court before? A. No, sir.

CHAELES COLE, a witness duly called and sworn to

testify in said cause, being filrst sworn thereto, testified

as follows on

Direct Examination.

(By Mr. DONOHOE.)

Q. Mr. Cole, where do you reside? A. Valdez.

Q. How long have you been in that vicinity?

A. Since March, 1898.

Q. What is your occupation?

A. Prospecting and mining.

Q. Have you been in the Chesna Mining District in

Alaska since March, 1898?

A. No, not altogether in that district, but in different

parts of that country.

Q. Are you familiar with the methods and local cus-

toms among miners and prospectors in that district and

in the Chesna Mining District? A. Yes, sir.
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^ Q. I'll ask you if it was uuderstood wheu two at

three prospectors put their provisions together for the

purposes of moving and transportation, whether that

constituted a partnership between them?

(Objected to ou the gTounds (1) What this man knows

about partnership is not material as that is a conclusion

of law; and second, local rules and customs of miners

can only be proved in certain ways, by records of miners

meetings, etc.)

(Objectioni sustained. Exception.)

J. L. STEELE, a witness duly called and being first

\duly sworn, on his oath testified on

Direct Examination.

(By Mr. DONOHOE.)

Q. Mr. Steele, were you in Valdez and vicinity dur-

ing the month of March, 1900? A. I was.

Q. Did you some time during that month buy an out-

fit of grub that Mr. Jilson had started into the interior

with?

A. I did not. I exchanged for a portion of it.

Q. Who made the deal with you?

A. Mr. George Hogg.

Q. One of the plaintiffs in this action—where was

this grub at the time you received it?

A. A portion was at the foot of the third bench of

the Glacier, a portion on top of the third bench, and a

portion was about a half mile from the top of the third

bench.
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Q. What did you pay for it?

A. I didu't pay; I exchanged.

Q. AVhat did you consider the value of what you ex-

changed for?

A. Well, the market price in Valdez I would say

would be anywhere between twenty-five and thirty dol-

lars, in that neighborhood.

Cross-Examination.

(By Judge DELANEY.)

Q. Did you take his whole outfit?

A. I don't know whether it was his whole outfit or

not.

Q. All you know is that you exchanged some of your
goods for his—that it? A. That's right.

Q. And further you don't know what outfit he did

have? A. I do not.

By the COURT.—You found what was left by him on
the glacier, reported by him to be his?

A. No, I went up with a party to receive this portion
of the outfit from, him before I would turn over my por-

tion in Valdez.

Q. Went up with who?
A. I went up with Mr. Date.

Whereupon Mr. Lyons read in evidence the deposition
of Robert T. Heron, as follows:

Deposition of Robert T. Heron.

ROBERT T. HEROX, being produced and first sworn
to tell the truth, the whole truth, and nothing but the
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truth, ou his examination in chief by Mr. A. M. Edwards,

attorney for the defendants, testified as follows:

Q. What is your name, age, residence, and occupa-

tion?

A. Robert T. Heron; thirty-two, age; residence,

Valdez; occupation, miner.

Q. Are you a party to or interested in, the above-en-

titled action? A. I am not.

Q. Are you acquainted with the plaintiff Roberts and

defendant Date? A. Yes, sir.

Q. How long have you known them?

A. Known Date from fall of '98, and Roberts from

fall of '99.

Q. Did you ever have a conversation with plaintiff

Roberts with reference to his claim to the "Marie,"

"Humdinger," "Eagle Canyon Company," and "Discov-

ery on Eagle" Placer Claims in the Chisna Mining Dis-

trict? A. Yes.

Q. State when, where that conversation was had,

and who was present at the conversation.

A. It was in San Francisco, in latter part of No-

vember or December, 1900, on Geary street, I believe.

No one but Roberts and myself were present.

Q. State as near as you can what that conversation

was.

A. Mr. Roberts said that he was unable to come to

a settlement with Mr. Date as Mr. Date wished Mr. Rob-

erts to give him provisions for the year 1901, and he
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would uot settle under these terms as he had a written

contract, and he would abide by the terms of the written

contract that they had.

i^. Wasi any more said?

A. :N'othing more, except that he had it in black and

white and he did not see any necessity for giving grub

for what was already his.

Q. Was there anything said in this conversation by
Mr. lioberts with reference to a verbal contract made by
him with Date in August, 19O0?

A. Nothing more than they was unable to come to a

settlement.

Cross-Examination.

(By Mr. BROWN.)

Q. You are on pretty intimate terms with Mr. Datt,
are you? A. Yes.

Q. Is it not a fact that in the fall of last year, 1900,
you advised a settlement, and tried to induce Date to
give Mr. Roberts an interest in this ground?

(Objected to by the defendant for the reason that it is
not proper cross-examination, not being responsive to any
of the interrogatories propounded in the direct examina-
tion.)

(Objection overruled. Exception.)

A. Not that I remember of.

Q. If you had done so you would remember it?
A. I think I should.

Q. Did Mr. Roberts in this conversation you say you
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think you had with him in iSan Francisco, tyell you that

when Mr. Date came out to Valdez in Aug:ust, 1900, that

he was willing to concede to Mr. Koberts' claim, and

that Mr. Rosenthal objected, that he would try and do

what he could with Mr. Rosenthal, and that afterwards

Date refused' to recognize any claim of Mr. Roberts, or

in substance as just stated? A. N04

(Signed.) ROBERT T. HERON.

The deposition of CHARLES N. ORARY, was there-

upon read in evidence as follows:

Deposition of Charles N. Crary.

CHARLES N. CRARY, being produced and first sworn

to tell the truth, the whole truth,- and nothing but the

truth, on his examination in chief by A. M. Edwards, at-

torney for the defendants, testified as follows:

Q. What is your name, age, residence, and occupa-

tion?

A. C. N. Crary; age in the neighborhood of thirty-

two; residence, Valdez; occupation, druggist.

Q. Are you a party to or interested in this action,

suit of Roberts against Date?

A. Not in any way whatever, on either side.

Q. Are you acquainted with plaintiff Roberts and de-

fondant Date? A. Yes.

Q. How long have you known them?

A. I have known Date for three years, and Roberts
for about two years or a little over.
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Q. Did you ever have a conversation with plaintifE

Roberts with reference to his claim to the "Marie,"

"Humdinger," "Eagle Canyon Ck>mpany Claim," and

"Discovery on Eagle" Placer Cl'aims in the Chisna Min-

ing District, District of Alaska?

A. I don't remember that any names were mentioned.

I talked with him about different claims, but don't re-

collect the names.

Q. Did you ever have a conversation with Mr. Roberts

with reference to his claim to the placer claims located

by Date in 190O? A. Yes.

Q. State when and where this conversation took

place, and who was present.

A. I had several conversations with Mr. Roberts,

mostly alone though. I believe George Hogg was pres-

ent at one time, and at another time I believe Bob Heron

was. I would not be so certain about that though.

Q. Do you remember when and where any particular

conversation you had with him took place?

A. I had quite a number; the only conversation that

I remember that amounted to a great deal was in Sep-

tember of last year about the time the "Excelsior" went

out. It may have been October.

Q. Who was present?

A. Mr. Roberts and myself.

Q. Where was that conversation?

A. It was in this little house where the restaurant

was, I believe, right over across the street here; McKin-
ley street, in Valdez, Alaska.
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Q. State as near as you can what that conversation

was.

A. Well, there were other mattersi that had nothing

to do with this case that were discussed, which I don't

believe it necessary to state. The main trend of the re-

marks that he made to me was that he (Roberts) thought

he ought to have an interest in that (property before

mentioned) for the reason that he had furnished Date

with money to go up there with. He said he wanted a

half interest in the claims; both Date's and Rosy's (Ros-

enthaFs). That was about the extent of the conversa-

tion, I believe; said he had the contract and I believe he

showed it to me; at any rate he said he expected to get

a one-half interest in the claims up there.

Q. You say he showed you a written contract; could

you identify that contract if you saw, it?

A. I think I could.

(Defendants introduce in evidence Defendants' Exhibit

marked No. 1.)

Q. I hand you exhibit, marked Exhibit No. 1, and

ask you if this is the contract shown ^ou by Mr. Roberts,

or a copy of it.
,

A. That is substantially the same one I read, I be-

lieve, as far as I remember.

Q. What was stated during this conversation, by Mr.

Roberts, with reference to this contract?

A. He told me the particulars of the contract up to

the time of the arrival of Date in town, and we talked
over the fact of Jilson having dropped out; and then we
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discussed the matter of Finn selling the provisions up

there on the Chisna; we discussed it in various ways, tore

it to pieces and put it together again; simply an ordinary

conversation on the subject.

Q. Was there any mention made at the time of this

conversation of any other contract between Roberts and

Date than this contract just introduced in evidence?

A. Well, there was mention of a contract, that is a

paper to be signed for a contract that was never signed.

The contract was drawn up, I believe, before this one

was, as I understood the matter, but was not signed and

was destroyed. That is the only one that I know any-

thing about.

Q. Did Mr. Eoberts in either conversation he had

with you refer to this written contract? A. Yes.

Q. Did Mr. Roberts in either conversation with you,

refer to any other contract between he and Date?

A. No, only the one I have spoken of; I believe that

was the only time it was ever mentioned.

Q. State as near as you can at what time you had

these other conversations with Mr. Roberts.

A. I talked with him once I think in March or April

of that same year that Date went in; it was after Finn

had pulled out up there, and then there were odd times,

the exact dates I don't remember. That is the only date

I can place; I remember that because we had some other

business to be transacted, which caused me to keep it

in mind.
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Q. Do you remember of having a conversation with

Mr. Roberts in September or October, 1900?

A. Yes.

Q. State what month it was?

A. The day after the ''Excelsior" left with George

Hogg on board, I think the 11th of October.

Q. Who was present, and where was the converger

tion held?

A. Mr, Eoberts and myself were the only ones pres-

ent, and it w^as held in this little building w^here Felix's

restaurant is now. Mr. Roberts had that for an office.

Q. That was in Valdez? A. Yes.

Q. State as near as you can what the conversation

was.

A. He said that Date had never made him an offer

on this proposition at all, and we had read over the

contract before this; I told him that I understood that

Date had maide an offer of a third of his (Date's) interest

for a certain amount of money to be paid to Mrs. Date,

and food, dogs, for Date's use during the following sum-

mer. This money and outfit was to pay for the third in-

terest.

(At this time the plaintiff moves to strike out the last

part of this answer, as the witness himself states that

this was just his understanding of the matter.)

(Objection overruled. Exception.)

A. I repeated this conversation to Roberts as Date

told it to me, and Roberts admitted that Date had made

him this proposition.
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(The plaintiff moves to strike out the last part of thiii

answer as being hearsay, awd purporting to be state-

ments made by the defendant Date, not in the presence

of the plaintiff Roberts and not binding upon him, and

for the further reason that it is secondary evidence of

an offered compromise which is not pleaded and which

is inadmissible.)

(Objection overruled. Exception.)

A. He said that he had refused this offer, as he

thought that this written contract called for a half in-

terest; and that if he could not get a half interest on the

contract that he wanted nothing.

(The plaintiff moves to strike out the last part of that

answer, as being an attempt to prove a compromise, or

an offer of a compromise, which is inadmissible.)

(Objection overruled. Exception.)

Q. The contract to which you refer in this conversa-

tion is the contract marked Defendants' Exhibit No. 1,

is it?

A. That is the contract as well as I remember.

Q. Did he show you the contract at that time?

A. We had the contract before us and had been read-

ing it.

Q. What other contracts, if any, were referred to in

this conversation?

A. There was a contract referred to, one which had

been written by Roberts, and which Date refused to

sign.
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(Plaintiff moves to strike out the last answer, as not

being responsive to the question, for the paper referred

to as a contract, if not executed, was not a contract.)

(Motion overruled. Exception.)

Q. Was there anything said in this conversation

about a verbal contract made between Roberts and Date

in August, 1900? A. No.

C. N. CRARY.

By Mr. DONOHOE.—Defendants now offer in evi-

dence a paper, which is the contract referred to in this

deposition of McCrary, being the agreement that Date

refused to sign.
'

(Objected to as incompetent, irrelevant, and immate-

rial.)

(Objection overruled. Exception.)

By Mr. LYONS.—There is also a deed, or assignment,

there signed by Mr. Roberts, assigning all his interest

to Mr. White, which we offer in evidence.

(Objected to as not being the original, is a mere copy,

and there is no seal even on the copy of an officer tak-

ing the acknowledgment. Is not properly executed.)

(Objection sustained. Exception.

Defendants rest.

. J. P. ROBERTS, called on rebuttal, testified as fol-

lows:

Direct Examination.

(By Judge DELANEY.)

Q. Mr. Roberts, you heard the testimony of Mrs.
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Date delivered from the witness-stand this afternoon,

did you not? A. Yes^ sir.

Q. Do you recall the circumstances of having a con-

versation at which Mrs. Date and Mr. Date were present

a>t their room in your hotel at Valdez?

(Objected to on the ground that it is not proper re-

-buttal.)

(Objection overruled. Exception.)

A. I do.

Q. Now, in the course of that conversation was any-

thing said by you in regard to the working of the claims

that had been located for the year 1899, to the effect that

if Mr. Date didn't consider them worth working that you

.didn't know as you wanted to do any assessment worK?

A. No, sir.

Q. Was anything said in that conversation with refer-

ence to your furnishing additional supplies for these par-

ties in the year 1901? A. There was.

Q. As to what claims did that conversation have

reference?

A. The new claims—that are in controversy.

Q. Was that made before or after any statement on

the part of Mr. Date to the effect that you were in on the

new claims? A. After.

Q. Do you recall the fact of having a conversation

with Mr. Date in the hotel, at the foot of the stairway

some place near the door, not long after he returned from

the inside in which he stated to you were interested or

staked^—located in, on these claims in controversy?
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(Objected to as improper rebuttal testimony.)

(Objection overruled. Exception.)

A. I do, sir.

No cross-examination.

Parties rest.

By the COURT.—Now, gentlemen, there has been a

good deal of testimony which has been objected to, and

the ruling of the Court suspended until all the evidence

was in. I think the testimony may stand just as it is.

You may proceed with your argument—each party of

course having an exception to such rulings as are against

them.

After argument was concluded, the Court said: Now,

gentlemen, I may just as well determine this matter now

as at any time. This is one of those cases where the

state of facts set forth by the parties is directly in dis-

pute on either side. On all the important features there

is a square contradiction as between the witnesses, S<

in order to reach any conclusion it seems necessary to

go back to the written contract that was made between

these parties on the first of February, 1900, and de-

termine as nearly as we can by the light of such state

ments as have been made traveling outside of that con-

tract, what was meant and what was intended by the

parties.

Now, one thing is perfectly clear: Mr. Date sold a half

interest in all his claims to Roberts, Finn and Jilson.

It is agreed that in consideration of this sale, and per-
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haps some other things, that they should together go to

work to develop certain mines in Alaska—mines that

were then owned and possessed by these parties. The

contract does not say in so many words that they were

to do this work as partners; but the acts of these parties

taken as a whole, indicate that it was their intention to

work together in their development of these particular

claims, an interest in which was conveyed by Date to

the other three parties. For the purposes of that work,

it seems to me, considering the contract and their acts

afterwards under it, that they were acting together as

copartners for that purpose; not for mining generally,

nor for the development of mines generally, but the de-

velopment of these particular mines an interest in which

had been conveyed.

Now, what follows? Here is a party to the contract

—

OP the three parties to the contract on the one side, Mr.

Koberts, Mr. Finn, and Mr. Jilson, and on the other side,

Date. The parties—that is two of those acting with

Mr. Koberts, go to Valdez with Mr. Date and his wife.

After a time they get together some provisions and start

out for the mining country; but prior to this Mr. Rob-

erts has paid Mr. Date for provisions that were cached

on the inside one hundred dollars, and it would seem

that they owned them together, and those provisions

were to be used in the common enterprise for the de-

velopment of that particular property. But what hap-

pens after they start out? When they get up to the

second or third bench of the Glacier, Mr. Jilson with-

draws from the enterprise; and not only does he with-
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draw himself, but one-third of all the goods that have

been furnished up to that time for the joint enterprise,

also. The other two men go forward. Theyi get out on

their way somewhere and pick up another party—Mr.

Rosenthal, who is engaged in carrying in the cache—or a

cache—and becomes) snow-blinded. They then travel

on together until they get near the point where the

mines were located; that they went to work where some

other disagreement occurs, and the second man inter-

ested with Mr. Roberts withdraws, taking their share of

what was left of the supplies. Now, if there was a part-

nership, and these two men represented Mr. Roberts' in-

terest, and they acted for Mr. Roberts, they could end

the partnership; they could withdraw their share of the

provisions that had been furnished by them, and end

the joint enterprise altogether. It would seem that they

did that.

Did Mr. Date have anything left that was community

property, or partnership property, that belonged to these

four men on the other side of the agreement? It would

seem that Mr. Roberts and these men acting with him

had withdrawn everything that was there for the pur-

pose of working these claims, at least everything they

had put in, and that what there was left was what Mr.

Date got in consideration of the half interest he had

sold in those mining claims. It was his share of the

provisions and supplies. They withdrew theirs. There

were no longer any joint supplies in his possession or un-

der his management in any way. This last man that

withdrew took the tent, the stove, and camp equipage
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and the larger share of the supplies. It is so stated by

Mrs. Date, and nobody contradicts it.

So it seems that instead of Mr. Date taking what be-

longed to the partnership, he was taking simply what

was his own, when he went out to prospect for the other

ground. That at least is the view I am compelled to

take of this testimony as a whole.

There was no result, as it seems to me, obtained by

Mr. Date from the use of the partnership property, be-

cause it doesn't seem there was anything left of the

partnership property under the arrangement of these

parties. Whatever there was in the first instance, the

other shares having been so withdrawn, what was left

wa^ the individual property of Mr. Date. He used that

as he might, for his own benefit and for the purpose of

prospecting for himself. So far, I see no theory of part-

nership under which Mr. Roberts could recover. It is

true he has furnished a considerable sum of money to

Mr. Date, and it is equally apparent he has received no

value for it. That may be in part his own fault, and it

may be wholly Mr. Date's fault. Under the evidencp

here I am not able to determine that question. But it

is very evident he has never received anything for his

venture. It looks very much as if Mr. Roberts had been

induced to put in his money and property into this en-

terprise by representations made by Mr. Date that turn-

ed out wholly unreliable. Mr. Roberts bought an inter-

est in the property in representations made by Mr. Date,

no doubt; Mr. Date may have made those representa-

tions in good faith—he may have thought he had as valu-
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able property as he represented. All we know is, that

it did not turn out that way, and the representations,

whatever they were, did not prove to be true.

Now, we go back to the time when Mr. Date returned

to Valdez. If Mr. Roberts could recover in this case at

all, it seems to me he would have to recover by virtue

of the modified contract that is said to have been made

at Valdez after he returned to that place. Under no

other theory of the case can I see that there would be

any other chance for him to recover in this action. If

Mr. Date had used partnership goods, if he appropriated

partnership goods for the purpose of prospecting, and

had made a profit by so doing, there might be another

proposition in the case by which Mr, Roberts could re-

cover; but I do not think' tlie evidence presents that con-

dition of affairs. Now, as to the modified contract, what

is the evidence as to that? It is true that Mr. Roberts

says that Mr. Date said practically that he had intended

to locate and had located these claims, under the orig-

inal contract. If this old contract of February first,

1900, had been a general contract for the purpose of

discovery, location, and development of mining claims

in the future as well ais of those already located, and the

contract had been drawn in a way to make that con-

struction probable, there would be absolutely no doubt

as to Mr. Roberts' right of recovery. If Mr. Date had

said just what Mr. Roberts says he did, that he had lo-

cated these claims and intended to locate them under

the written contract, it would disclose his construction

of the contract, I think, in such a way that the Court
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might conclude it was intended in the beginning as a

€0ntrajct for general mining purposes—for the location,

discovery, and development of mining claims and any
other purpose for which they might expend their means
in that direction.

The question, then, is: Did Mr. Date make that state-

ment on his return from the interior? There is some-
thing to support Mr. Koberts' statement that he fur-

nished goods and supplies afterwards; the Fish Brothers'
bill is introduced to support that contention, Mr. Date
claiming, however, they demanded it of him. The fur-

nishing of this thirty dollars' worth of stuff to Mr. Date
when they went to housekeeping—I was

. especially
anxious to know about that, because under this written
contract Mr. Roberts and his fellow-contractors were to
furnish everything Mr. Date would need for that year,
which would end in December. Now, what other theory'
can be advanced for the necessity of furnishing any fur-

ther goods and supplies? If it had been under the old
contract and arrangement and so proven, it would in
my opinion come within its terms; but it seems from Mr.
Roberts' testimony that these additional goods were fur-
nished under an understanding that he was to be in on
these new locations. If that had been proven, and mat-
ters along that line had been sustained by the weight
of the evidence in this case, I think Mr. Roberts should
recover. But when we come to the testimony on the
other side, we find that Mr. Date says this thirty dollar,
worth of goods was furnished on credit; that he owes for
the goods; that Mr. Roberts furnished them on the spe-
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cial offer that he had made; that if he furuished Date

the supplies for the year 1901, he would take a oue-third

interest in payment. Mr. Koberts says it was on a differ-

ent contract; Mr. Date denies that and says it was on his

offer of a one-third of his interest for supplies sufficient

for the year 1901. Not only is this supported by the tes-

timony of Mrs. Date, but several other witnesses testi-

fied to Mr. Roberts stating they were furnished under

the old contract and that he expected a half interest in

the claims or nothing. There is certainly the strong

weight of the testimony, conceding that all these par-

ties are undertaking to tell the truth as best they can

—

being perhaps swayed somewhat by their interest in the

result of the suit—'on the side of Mr. Date; and while

•I feel that Mr. Roberts has) been wronged, I cannot con-

sider that in this case in connection with the matter of

the weight of the evidence. If Mr. Roberts has been

wronged, he should bring an action in debt for the money
he has been wronged out of; and if these claims are good

-for anything, Mr. Date can respond in damages. It

does not seem to me that Mr. Roberts has under the evi-

dence any ground for recovery, and I must therefore so

hold.
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In the United tStates District Court for the District of

Alaskay Division No. 1

JAMES P. ROBERTS

vs.

FRED J. DATE.

Certificate of Official Reporter.

I, L. R. Gillette, official reporter of the court for the

United States District Court, Division No. 1, Alaska,

hereby certify that the immediately foregoing one hun-

dred and twenty (120) pages of typewritten matter con-

stitute a true and correct transcript of the testimony and

evidence offered at the trial of the above and foregoing

entitled case, and of the whole thereof.

Dated at Juneau, Alaska, this 7th day of June, 1902.

< L. R. GILLETTE,

Reporter.

Order Settling Bill of Exceptions.

The matter of settling a bill of exceptions and prepar-

ing a record for appeal in the above and foregoing en-

titled cause of James P. Roberts et al. vs. Fred J. Date

et al., being cause No. 4-Valdez, coming on for hearing

before me on this' 6th day of June, 1902, and on request

of the attorneys for the plaintiffs, the foregoing testi-

mony and evidence which has been transcribed by the

official court stenographer of this court being presented



ti) (liis Coiii't, and llio said attorneys rcMiUt'Stiu}^ that the

same be filed and made a part of the record in said cause,

and the Court having examined the same finds that the

same constitutes all of the testimony and evidence, ex-

cept what lias heretofore been made a part of the record,

hereby orders that the same be filed and made a part of

the records in said cause, and that the same con-

stitutes the entire testimony and evidence except what

is now of record in the clerk's ofl&ce, upon which said

cause was tried and a final judgment and decree render-

ed hf rein.

Dated this 7th day of June, A. D. 1902.

M. C. BROWN,
Judge.

[Endorsed] : No. 4-V. In the United. States District

Court for the District of Alaska, Division No. 1. James

P. Roberts et al.. Plaintiff, vs. Fred J. Date, et al., De-

fendant. Testimony. Filed. June 7, 1902. W. J. Hills,

Cierk.

Clerk's Certificate to Transcript.

\t>- -
•

United States of America, ;

District of Alaska,

Division No. 1.

I, W. J. Hills, clerk of the United States District Court,

for the District of Alaska, Division No. 1, do hereby

certify that the above and foregoing and hereunto an-

nexed 205 pages are a full, true and correct transcript
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of the records and files of the proceedings in the therein

meut'oned cause of James P. Roberts et al. vs. Fred J.

Date et al.,asthe same appears of record and on file in my

office; that this transcript has been prepared by attor-

neys for appellant out of court by permission of the

Court, and that the costs of examination and certificate

amounting to |14.35 has been paid to me by the appel-

lant.

In testimony whereof, I have hereunto set my hand

and caused the seal of the Court to be hereunto affixed

at Juneau, Alaska, this 14th day of July, A. D. 1902.

[Seal] W. J. HILLS,

Clerk United States District Court for the Di-trict of

Alaska, Division l\o. 1.

By J. J. Clarke,

Deputy.

[Endorsed] : No. 872. In the United States Circuit

Court of Appeals for the Ninth Circuit. James P. Rob-

erts, Albert White and George Hogg, Appellants, vs.

Fred J. Date, Louis Rosenthal, W. W. Beck and E. C.

Van Brundt, Appellees. Transcript of Record. Upon

Appeal from the United States District Court for the Dis-

trict of of Alaska, Division Number 1.

Filed July 29, 1902.

F. D. MONCKTON,

Clerk.

By Meredith Sawyer,

Deputy Clerk.
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IN THE

United States Circuit Court of Appeals

For the Ninth Circuit.

JAMES P. ROBERTS, ALBERT WHITE
and GEORGE HOGG,

Appellants.

vs.
\ No.

FRED J. DATE, LOUIS ROSENTHAL,
W. W. BECK and E. C. VAN BRUNDT,

Appellees.

872

APPELLANTS' BRIEF.

Statement of Case.

This is an appeal from a judgment of the United

States District Court for the District of Alaska rendered

in favor of the appellees above-named, as defendants in

a suit in equity brought against them by the appellants

as plaintiffs to establish the title of the latter to certain

undivided interests in the mining properties hereinafter

mentioned. The suit was tried below upon the issues

in the amended complaint, the answer thereto and the

plaintiffs' replies to said answers. In the amended

complaint (trans, pp. 34 et seq?) it is alleged in sub-

stance, (1st) That the plaintiffs and defendants are



all residents of the said district and (2nd) That the

plaintiffs are the owners and entitled to the immediate

possession of an undivided one-half interest in each of

two mining claims therein described respectively as the

"Humdinger Placer Mining Claim", and the "Marie

Placer Mining Claim", of an undivided one-fifth interest

in the "Discovery Placer Mining Claim" and of an un-

divided one-eighth interest in the "Eagle Canyon Placer

Mining Claim", all situate in Chisna Mining District

in said District of Alaska, all located in June, July and

August, 1900, the two mining claims first mentioned

having been located by the defendants Date and

Rosenthal and each of the other two claims having been

located by the said Date and Rosenthal in conjunction

with certain other persons not parties to this suit.

(35 et seq?) (3d) That the nature of plaintiffs' owner-

ship and estate in the mining claims before mentioned

is as follows, to-wit: that on February 1, 1900, the plain-

tiff Roberts, with one W. E. Finn and one A. F. Jilson,

entered into a written agreement with the defendant

Date in the words and figures following: "This agree*

" ment, entered into this 1st day of February, 1900, by

" and between J. P. Roberts, W. E. Finn and A. F.

" Jilson, parties of the first part, and Fred J. Date,

" party of the second part, for, and in consideration of

" all necessary expenses in developing mines in Alaska

" for the year 1900, furnished by said parties of the

" first part, said party of the second part hereby agrees

" and by these presents does agree to assign, transfer,

" and deliver to said parties of the first part an undi-

" vided one-half interest in all properties he possesses

" in the Territory of Alaska; furthermore, said parties



** of the first part agree to furnish Mrs. F. J. Date, wife

" of the party of the second part, the sum of $100 in cash

" and necessary provisions for the year 1900." (4th)

That the said Finn and Jilson soon after February 1,

1900, respectively withdrew from said agreement and

abandoned all interest in it with the defendant Date's

knowledge and consent, and the plaintiff Roberts there-

upon, by and with the said Date's knowledge and con-

sent, assumed all the liability and obligation of the

parties of the first part in said written agreement, and

was to receive all benefits accruing or to accrue to said

parties thereunder, (oth) That the plaintiff Roberts

furnished to the said Date and wife, pursuant to said

agreement, between the said February 1, 1900, and the

month of August, 1900, money and provisions amount-

ing to about $700, and in all respects did and performed

what was required of said parties of the first part by

said agreement. (6th) That about August, 1900, the

said Date returned from Chisna Mining District, Alaska,

to Valdez, Alaska, and informed the said Roberts that

the mining claims possessed by him, the said Date, on

February 1, 1900, and referred to in said agreement,

"had turned out to be worthless", and that the said

Date and the defendant Rosenthal "had taken the grub

and provisions furnished" by said Roberts, as aforesaid,

and had gone prospecting in said Chisna Mining Dis-

trict and had located the above named "Humdinger

Placer Mining Claim", "Marie Placer Mining Claim",

"Discovery Placer Mining Claim", and "Eagle Canyon

Placer Mining Claim", while living upon and using the

said "grub and provisions" so furnished by the said

Roberts with the intent and understanding that he,



Roberts, was entitled to an undivided one-half interest

in all mining claims located by said Date during 1900,

while so using and living upon the said provisions and

supplies; that the said Roberts thereupon "ratified and

consented to said arrangement, and it was then and

there understood and agreed" by and between him and

the said Date that he was the owner of an undivided

one-half interest in the mining claims first described in

said amended complaint, and that the said Date would

convey said interests to said Roberts by good and sufiS-

cient deeds. (7th) That thereupon, and pursuant to

said last mentioned agreement, the said Roberts fur-

nished additional "grub and supplies" to the said Date

and wife of more than $300 value; that the written

agreement aforesaid was, in August, 1900, abandoned

and terminated by consent of the said Date and Roberts

and the said agreement of August, 1900, last men-

tioned, was entered into and executed in lieu thereof.

(8th) That defendants Date and Rosenthal wrongfully

and unlawfully conspired together with intent to de-

fraud the said plaintiff Roberts, and while said Date

and Rosenthal were actually living and subsisting

upon the said "grub and provisions" so furnished

by said Roberts, the said Rosenthal having full

knowledge that they were so furnished, did

wrongfully and unlawfully locate the above named

"Humdinger Placer Mining Claim" and Marie Placer

Mining Claim" in the names of the said Date and

Rosenthal with intent to cheat and defraud him,

Roberts, out of the undivided one-fourth interest therein,

the said Rosenthal having in fact no interest whatever

therein other than what the said Date was to give him



after conveying to the said Roberts bis interest as afore-

said. (9th) That prior to this action the said Roberts

sold and assigned to the plaintiffs White and Hogg an

undivided interest in said mining claims and the plain-

tiffs are now co-owners therein. (10th) That the de-

fendants Beck and Van Brundt have, or claim some

interest in said mining claims adverse to the plaintiffs'

and the exact nature of which is unknown to said plain-

tiffs, but that the said pretended interests, if any, were

acquired subsequent to the acquisition of plaintiffs'

interests therein, and with full and actual notice and

knowledge thereof. (Hth) That the defendants are

in actual possession of said mining claims and wrong-

fully withhold possession thereof from the plaintiffs and

wrongfully and unlawfully refuse to allow them, or

either of them, to enter thereon or work the same, to

the plaintiffs' damage in the sum of $-2,500. (1 2th)

That said claims are gold placer claims and that the

defendants4hreaten to and are about to work the same

and extract the gold therefrom, leaving them valueless;

that the defendants are insolvent and unable to respond

in damages, and the plaintiffs have no plain, speedy, or

adequate remedy at law for their grievances. (13th)

That unless enjoined and restrained by the Court the

defendants will work out the said claims and extract

the gold therefrom pending this action to the plaint-

iffs' irreparable injury. (1 4th) That the said Date

has refused, and still refuses to convey to the said Rob-

erts any interest in any of said claims or to recognize

any claim or demand of the said Roberts for the inter-

est thereinto which he is entitled under said agreement

of August, 1900. The plaintiffs pray judgment (1st)
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for an injunction, (2nd) for a decree that they, the

plaintiffs, are the owners and entitled to possession of

the above described interest in such claims, (3rd)

that the plaintiffs have and recover from the defendants

$2,500 damages and their costs and disbursements

herein, and for such other and further relief as to the

Court may seem just.

The defendant, Rosenthal, in his answer to the

amended complaint, denies all the allegations thereof,

except the following, to wit: that the plaintiffs and de-

fendants are residents of the district of Alaska; that the

defendants Beck and Van Brundt have or claim some

interest in said mining claims in controversy^, acquired

from the defendant Date; that the defendants are in

actual possession of said claims; that the same are gold

placer mining claims, and the defendants were, at the

commencement of the action, mining and operating

the said clartBs and extracting the gold therefrom; that

the said defendants would have operated said claims

and extracted the gold therefrom during the pendency

of this suit, if they had not been enjoined and restrained

therefrom by the Court (trans, pp. 42-45). For a

further and separate answer to said amended complaint

the defendant Rosenthal alleges (trans, pp. 46, 47):

(1st) That in the year 1900, he, being an American

citizen lawfully entitled thereto, located the placer first

described in the amended complaint and here in contro-

vers3' at the times and in the manner described in such

amended complaint; that by reason thereof he became,

ever since has continued to be, and now is the owner

of an undivided one-half interest in the said " Hum-
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Mining Claim" and of an undivided one-fifth interest

in the said " Eagle Canyon Placer Mining Claim";

that he holds said interests in said claims as tenant in

common with several other co-locators thereof, as set out

in paragraph 2 of said amended complaint. (2nd)

That he, Rosenthal, was not and has never been a party

to any of the alleged contracts set out in said amended

complaint, and is in no way bound thereby. (3rd)

That in the spring of 1901 he, Rosenthal, transported

from Valdez, Alaska, to the said "Humdinger Placer

Mining Claim" a large quantity of provisions, tools,

etc., for the purpose of operating and mining said claim

during the said year; that he and his co-owners were

mining and operating the same at the commencement

of this action, and were restrained from so doing by the

injunctional order of the Court in July, 1901, at the

instance and request of the plaintiffs; that by reason of

the wrongful bringing of the action and the wrongful

restraining of this defendant from so operating said

mining claim, he, the defendant Rosenthal, has been

damaged in the sum of $5,000. The said defendant

Rosenthal prays judgment (trans, p. 48): (1st) That

the plaintiffs take nothing by their said amended com-

plaint, and that the same be dismissed as against him;

(2nd) that he be decreed to be the owner and entitled

to immediate possession of the interests in said mining

claims alleged in his answer; (3rd) that the restraining

order heretofore issued be recalled and dismissed, and

that the plaintiffs and all of them and all persons claim-

ing through them be forever enjoined from setting up

any title or claim to said mining claims adverse to



him, the said defeudaut Rosenthal; and (4th) that he

have and recover from the plaintififs $-5000 damages and

his costs and disbursements.

The defendant Van Brundt, in his answer to the

amended complaint (trans, pp. 50-52), denies all the

allegations thereof except those contained in paragraph

10, and referring to that paragraph alleges that on

March 18, 1901, he entered into a contract with the

defendant Date for the purchase of the undivided

interest in the Humdinger and Marie Placer Mining

claims described in the complaint; that he had no full

or actual or any knowledge or notice of the plaintiffs'

alleged rights or claims in the premises until he was

served with a copy of said amended complaint; that

during the spring of 1901 he transported from Valdez,

Alaska, to the said Humdinger and Marie Mining

claims a large quantity of provisions, tools, etc., for

the purpose of operating said claims, and was engaged

with the other owners of the claims in so operating the

same at the commencement of this action, when he and

they were restrained from the further operation thereof

by the injunctional order issued by the Court at the

plaintiffs' request, and that by the wrongful bringing

of the action and the wrongful restraint of the defend-

ant by said injunctional order, he, the defendant, was

damaged in the sum of $2500. The prayer in this

answer is substantially the same as in the answer of

the defendant Rosenthal.

The defendant Date in his answer to the amended

complaint (trans, pp. 53-62), denies all the allegations

thereof aside from the following admissions: He ad-
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iiiits the residence of the parties in Alaska district and

the execution of the written agreement set out in the

amended complaint and the withdrawal of Jilson and

Finn therefrom, the former soon after February 1, 1900,

and the latter about March 21, 1900. He further alleges

that the plaintiff Roberts and the said Jilson and Finn

furnished to him. Date, and his wife money and pro-

visions amounting to about $700 between February 1,

1900, and December 31, 1900. He admits that he came

out to Valdez about August, 1900; that the defendants

Beck and Van Brundt have a claim or interest in

the premises in controversy acquired from him, the

defendant Date; that the defendants are in actual

possession of the claims in controversy and re-

fuse to allow the plaintiffs or any of them to

enter thereon or work the same; that the said

claims are gold placer claims and that the

defendants were mining and operating the same and

extracting gold therefrom at the commencement of this

action; and that they would have continued so to

operate said claims and to extract gold therefrom during

the pendency of the action if they had not been enjoined

and restrained therefrom by the order of the Court; and

that he, the defendant Date, has refused and still

refuses to convey to the plaintiff Roberts any interest

in any of said mining claims in controversy. He denies

entering into any agreement with the plaintiff Roberts

in August, 1900, or any agreement whatever other than

the written agreement set out in the amended com-

plaint. For a further and separate answer to said

amended complaint he alleges (1st) That on February

1, 1900, he was the owner and entitled to possession of
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eleven mining claims in Chisna Mining District, Alaska.

(2d) That on said February 1, 1900, he entered into a

contract with the plaintiff Roberts and the above named

Finn and Jilsou whereby it was agreed that in consid-

eration of the furnishing by the said Roberts, Finn and

Jilson of all necessary expenses and supplies for devel-

oping mines in Alaska in the year 1900, he, the defend-

ant, would by quit claim deed convey to the said Roberts,

Finn and Jilson all his right, title and interest in and

to an undivided one-half interest in all the mining

claims then owned by him as aforesaid, but that it was

distinctly understood by and between them that the said

Roberts, Jilson and Finn or either of them were not to

have au}^ interest whatever in any claims thereafter dis-

covered, located or acquired by the said defendant Date;

that the conveyance to Roberts, Jilson and Finn was to

be made at the end of the 3-ear 1900 after full perform-

ance of said contract b}- the latter; that it was further

mutually'' agreed and understood by and between the

parties at that time that the said Roberts, Jilson and

Finn would perform one-half of the assessment work

required by law on each and all of said claims for the

year 1900, and that he, Date, would perform the other

one-half thereof. (3d) That the said Roberts, Jilson

and Finn failed, refused and neglected to perform their

part of said contract last mentioned, or to furnish the

defendant, Date, with all necessary expenses aud sup-

plies for the 3^ear 1900; but that notwithstanding such

failure he, the said defendant, offered, and was ready

and able during the months of November and Decem-

ber, 1900, and at all time since has been, and is now,

ready and willing aud able to convey to the said Rob-
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erts, Jilson and Finn an undivided one-half interest in

said property in accordance with said contract; and that

at no time since February 1, 1900, has he, the defendant,

made or entered into any contract with the said Roberts,

Jilson and Finn, or either of them other than that set

out in paragraph 2 of said separate answer. (4th)

That the defendants Date and Rosenthal located the

"Humdinger Placer Mining Claim" and the "Marie

Placer Mining Claim" in June and July, 1900, respect-

ively, and that they, with other parties named in said

separate answer discovered and located the said "Dis-

covery Placer IMiniug Claim" and the "Eagle Canyon

Placer Mining Claim" in June, 1900. The particulars

of the discovery, location, and recording of these several

claims are fully set out and ueed not be here repeated,

(oth) That the said defendants Date and Rosenthal are

now the owners and in actual possession and entiled to

possession of the said "Humdinger Placer Mining Claim"

and Marie Placer Mining Claim", and that said defend-

ant Date is the owner and in possession and entitled to

possession of an undivided one-fifth interest in said

"Discovery Placer Mining Claim" and of au undivided

one-eighth interest in said "Eagle Canyon Placer Mining

Claim". (6th) That in the spring of 1901 the said

defendant Date transported from Valdez, Alaska, to

the said "Humdinger Placer Mining Claim" for

the purpose of operating and mining the

same a large quantity of provisions, tools, etc.,

and that he and his co-owners, while so mining and

operating said claim were restrained therefrom by the

injunctional order of the Court issued at the plaintiflfs

request in July, 1901; that by reason of the wrongful
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bringing of the action and the wrongful restraining of

the defendant by said injunctional order he was dam-

aged in the sum of $5000, The prayer of this separate

answer is substantially the same, mutatis mutandis as

that of the defendant Rosenthal's separate answer.

The plaintiffs filed a reply to each of the separate

answers of the defendants. The reply to the auswer

of the defendant Rosenthal (trans, pp. 63-4) denies

that the defendant Rosenthal is the owner of the several

undivided interests in the minino^ claims in controversy

which are claimed in his answer, but alleges that he

holds certain interests therein in secret trust for the de-

fendant Date and in defraud of the plaintiflfs, and that

he, the said Rosenthal, has been a party to the contracts

set out in the amended complaint in that he' bad full

and actual notice and knowledge of the plaintiff

Roberts' rights in the premises and in conjunction with

the defendant Date took and received provisions and

supplies from the said Roberts with such notice and

knowledge. It admits that the said Rosenthal took

more provisions and supplies from Valdez, Alaska, to

the Chisna Mining District in the spring ofl9v)l but

denies that it was for the sole purpose of working upon

the premises in controversy, alleging that such sup-

plies could have been used by him in working upon

other premises. The reply further denies that the

action was wrongfully brought, that the injunction in

said action was wrongfully issued, or that the said

Rosenthal or any of the defendants were damaged in

the sum of $5000 or in any sum by any act of the

plaintiffs. The reply to the answer of the defendant

Van Brandt (trans, pp. 6d—67) consists merely of ad-
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missions and denials substantially the same as those of

the reply to the answer of the defendant Rosenthal,

with respect to the taking of supplies from Valdez to

the Chisna Mining District in the spring of 1901, and

to the alleged wrongful bringing of the action and the

alleged wrongful issuance of the injunction and the

damages claimed by reason thereof. The reply to the

answer of the defendant Date (trans, pp. 68-69) de-

nies that the plaintifif Roberts and Jilson and Finn ever

failed, refused, or neglected to perform assessment work

upon the claims mentioned in paragraph 1 of said

answer as therein alleged, and avers that the defendant

Date did not any work whatever upon said claims dur-

ing the year 1900, and that in the month of August he

informed the plaintiff Roberts that the said claims were

worthless and not worth any assessment work thereon;

that the said Date never performed, or caused to be per-

formed auy part of the assessment work on said claims

for the year 1900 or at any time, but that he allowed

the same to become forfeit and abandoned and to revert

to the public domain. It further denies that the said

Date is now, or has been since the year 1900 ready,

able, or willing to convey an undivided one-half interest

or any interest in said claims, or that he ever oflfered to

convey any interest therein. The reply concludes with

substantially the same admissions, allegations and de-

nials as those contained in the reply to the defendant

Rosenthal's answer with respect to the taking of pro-

visions from Valdez to the Chisna Alining District in

the spring of 1901, and as to the alleged wrongful

bringing of the action and issuance of the injunction

herein, and the damages claimed therefrom.
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On January 13, 1902, the plaintilBfs moved for a con-

tinuance of the cause from the term of said Court for

December, 1901, on account of the absence of one Mil-

lard, an alleged material witness. Such motion being

based upon an affidavit of the plaintiffs' attorney an-

nexed thereto (trans, pp. 71-74) .

Certain counter affidavits were filed on behalf of the

defendants (trans, pp. 75-86) and on January 14,

1902, the motion for continuance was denied, to which

ruling the plaintiffs duly excepted (trans, p. 86).

On January 23, 1902, the seventh paragraph of the

amended answer was amended by order of the Court so

as to read as follows: "That thereupon and pursuant

" to said agreement last mentioned said James P.

" Roberts furnished additional grub and supplies to said

" Fred J. Date to the value of more than $300. That

" said agreement, dated February 1, 1900, was, in

*' August, 1900, amended and modified by the consent

'* of both said Fred J. Date and said James P. Roberts,

" and said agreement, made in said month of August,

" 1900, was entered into and modified as aforesaid"

(trans, pp. 86, 87).

After sundry proceedings not necessary to be men-

tioned here the cause was brought to trial before the

Court sitting without a jury, a jury trial having been

duly waived, on January 25, 1902 (trans, pp. 92, 93),

and on January 29, 1902, the Court made its findings

of fact and conclusions of law in favor of the defend-

ants (trans, pp. 92-96). The findings of fact are sub-

stantially as follows: 1st. As to defendant Rosenthal

that plaintiffs have failed to establish by evidence the
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allegations of fraud and conspiracy alleged against hira

in the eighth paragraph of the amended complaint, and

have failed completely to establish any cause of action

against the said Rosenthal; that the said defendant

Rosenthal has established his interests in the property

in controversy as set out in the first paragraph of his

separate answer, and that he is the owner and entitled

to immediate possession of said interests, as follows

(describing said interests substantially the same as de-

scribed in paragraph 5 of the said Rosenthal's further

and separate answer). 2nd. That plaintiffs have

failed to establish by evidence the allegations of their

complaint against defendants Date, Van Brundt and

Beck, and that the contract set out in paragraph 3 of

the amended complaint referred only to the property

possessed by the defendant Date at the time of the exe-

cution of said contract; that the property in controversy

herein was located and acquired subsequent to the exe-

cution of said contract and was not intended to be iu-

cluded therein; that the amendment and modifications

of said contract alleged to have been made in August,

1900, and set out in paragraphs 6 and 7 of the amended

complaint are not sustained by the evidence; that plain-

tijSfs have failed to establish the allegations of fraud and

conspiracy alleged against the said Date and Rosenthal

in paragraph 8 of the amended complaint; that the said

Date has established his interests in the property in

controversy as set out in paragraph 4 of his separate

answer, and that he is the owner of, and entitled to

immediate possession of said interests, as follows (de-

scribing said interests substantially as described in par-

agraph 5 of said Date's further and separate answer).
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3rd. That whatever interest defendants Beck and Van

Brundt have in the property in controversy was

acquired of and through the defendant Date. From

these facts the Court made its conclusions of law as

follows (trans, pp. 95, 96): 1st. That the plaintiffs

herein are not the owners of the property in controversy

and have no right, title, interest, claim, or demand in or

to an}' part thereof, and that they take nothing against

the defendants herein by reason of their amended com-

plaint. 2ud. That defendants Date and Rosenthal

are each the owners, and entitled to immediate posses-

sion of the property in controversy, as follows (describ-

ing the undivided interest of each of said defendants in

each of the claims in controversy as the same are de-

scribed in the first and second findings of fact and in the

separate answers of said defendants respectively). 3rd.

That the defendants have and recover judgment against

the plaintiffs for their costs and disbursements.

Immediately thereafter, on said January 29, 1902, the

plaintiffs filed a motion to set aside the decision in favor

of the defendant Date and against the plaintiffs and to

grant a new trial in the cause on the following grounds,

to-wit: (1) for irregularity in the proceedings of the

Court in the use of deception whereby the plaintiffs

were prevented from having a fair trial. (2) Accident

and surprise against which ordinary prudence could

not have guarded. (3) Newly discovered evidence

material for the plaintiffs which they could not with

reasonable diligence have discovered and produced at

the trial. (4) Insufficiency of the evidence to justify

the decision, and the said decision is against law. (5)
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Error in law occurriug at the trial and excepted to by

the plaintiffs. This motion was based upon all the

papers, pleadings, testimony and proceedings in the

case, and upon affidavits (trans, pp. 91,92). Among
the affidavits filed in support of the motion was one

made by Dr. J. G. Neal to the effect that during all

the times therein mentioned he was and is a citizen of

the United States, a resident of San Francisco, Cali-

fornia, and not a party to the action or interested

therein; that about the day of August, 1900, he

met the defendant Date at Yaldez, Alaska, and that

the latter then and there informed him that he, Date,

had just returned from the interior of Alaska, where

he had been to visit some mining claims in which he

and the plaintiff Roberts were interested, but that he

found them to be worthless, the said claims being those

referred to in the written agreement of February 1,

19U0, set out in the amended complaint, and that he,

Date, also said: "That he had staked other valuable

" claims near them, and that said Roberts was entitled

" to a one-half interest in the new find, as he, Roberts,

" had furnished the grubstake" (trans, pp. 106, 107).

There was a further affidavit by the plaintiff Roberts

filed in support of the motion in which the affiant

stated in substance, among other things, that on Feb-

ruary 21, 1902, at the City of Santa Rosa, California,

the above named J. G. Neal informed him, the affiant,

of the statements made to the said Neal by the defend-

ant Date at Valdez, Alaska, in August, 1900, setting

forth the substance of those statements and showing

them to be the same mentioned in the aforesaid affidavit

of Neal; that the affiant verily believes the said state-
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ments made bj^ the said Date to the said Neal to be

true; that he, the affiant, did not know, and had no

means of knowing, prior to the time of the action or

prior to the said 21st day of February, 1902, that the

said Date had made such statements to the said Neal

and that he, the affiant, could not with reasonable pru-

dence, or at all produce evidence of those statements at

the trial, nor could he produce testimony thereof at

such trial; that said statements were material to the

interests of the plaintiff upon the trial, and that if he,

the affiant, had known them prior thereto he could and

would have produced testimony thereto, and that in

the event of a new trial he would be able to prove the

said statements upon such trial. The affidavit further

stated that the affiant had informed his counsel of all

the facts of the case a^nd that his counsel had informed

him that the statements above mentioned were material

to his interests and to the determination of the action,

that the plaintiff has a cause of action on the merits,

&c. (trans, pp. 108-110). The contents of the other

affidavits filed in support of the motion for a new trial

need not be stated since the newly discovered evidence

therein mentioned referred to alleged statements of the

defendant Date made in the presence of the plaintiff

Roberts which could have been proved by the said

Roberts' testimony. There were no counter affidavits

in opposition to the motion. The motion was over-

ruled as appears from the recitals in the decree (trans,

p. 112).

After overruling the motion for a new trial, the Court

made its decree in favor of the defendants. In this de-

cree, after the usual recitals which need not be stated
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here, it is ordered, adjudged, and decreed that the de-

fendants have judgment against the plaintiffs and each

and all of them as prayed for in each of said defendants'

separate answers to the amended complaint, as follows:

"1st. That said plaintiffs nor either of them take

" nothing against said defendants by reason of said

*' amended complaint and that all adverse claims of said

** plaintiffs and each of them and all persons claiming

" or to claim such premises, or any part or portion

" thereof or interest therein through or under said

*' plaintiffs or either of them are hereby adjudged to be

" invalid and groundless, and that the defendants, Fred

'*

J. Date and Louis Rosenthal be, and they are hereby

*' declared and adjudged to be the true and lawful own-

*' ers of the mining claims described in the amended com-

" plaint and hereinafter described, and every part and

*' parcel thereof, and that their title thereto is adjudged

" to be quieted against the claims, demands, or preten-

*' sions of the said plaintiffs or either of them, and of

" all persons claiming under or through said plaintiffs

*• or either of them, who are hereby perpetually enjoined

" and estopped from setting up any claims thereto or

*' any part thereof. The said defendant Louis Rosen-

" thai and the said defendant Fred J. Date are each

*' hereby declared and adjudged to be the true and law-

** ful owners of an undivided one-half interest in the

" 'Humdinger Placer Mining Claim', an undivided one-

*' half interest in and to the 'Marie Placer Mining
*' Claim' hereinafter described; an undivided one-fifth

" interest in and to the 'Discovery Placer Mining Claim'

" hereinafter described; and an undivided one-eighth in-

*' terest in the 'Eagle Canyon Company j\liuing Claim'
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*' hereinafter described, being the property in contro-

" versy and more particularly described as follows:"

Then follows a particular description of each of the said

claims. The remaining provisions of the decree con-

cerning dismissal of the injunction and the award of

costs need not be stated (trans, pp. 111-115). From

this decree the present appeal is taken.

Specification of errors.

The appellants now here assign and specify that the

decree in this cause appealed from b}^ the said appel-

lants is erroneous in the particulars, and by reason of

the errors hereinafter set forth committed by the United

States District Court in its order and rulings during

progress of said cause and upon the trial thereof and

afterwards and in its final decision, each of which erron-

eous orders, rulings and decisions was, at the time of

the making and giving thereof duly excepted to by the

said appellants, as plaintiffs in said cause, to-wit:

ist. That the said Court erred in overruling the

plaintiffs' motion for a continuance of said cause here-

tofore mentioned (trans, pp. 1\ et seq.^ 86).

2d. That the said Court erred in refusing to permit

the plaintiff Roberts, while on the stand, to answer the

question of plaintiff's counsel, as to what, if any, con-

versation he, Roberts, had with the defendant Date in

Valdez, i\laska, in August, 1900, on his return from

the interior concerning the matter of what he had done

in the interior and what use he had made of the pro-

visions and supplies furnished him by the said Roberts,

the question which the Court so refused to permit the
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said Roberts to answer being as follows: "(2. Mr.

" Roberts, I will repeat the last question to you in

" order to get the record straight, and ask you to state

" what, if any, conversation you had with defendant

*' Date in Valdez, Alaska, in the month of August,

" 1900, upon his return from the interior, concerning

" the matter of what he had done in the interior, and

" what use he had made of the provisions and supplies

" furnished him by you?" (trans, p. 159).

^d. That the said court erred in overruling the ap-

pellants' objection and exception to the admission of

the evidence of Fred J. Date in answer to the inquiry

as to whether or not it was understood and agreed by

and between Roberts, Finn and Jilson on the one side

and Date on the other, that each party was to do the

assessment work, or that each party was to do

every form of the assessment work required by law to

be done upon the claims located in 1899. The question

to which the appellants' objection was so overruled was

this: " Q. I will ask you, Mr. Date, if at that time,

" the time of entering into that contract, it was under-

" stood by and between Mr. Roberts, Mr. Finn and

" Mr. Jilson on the one side, and yourself on the other,

" that each party were to do the assessment work, or

" each party was to do their half of the assessment

" work required by law to be done on these claims you

" located in the year 1899?" (Objected to by plaintififs'

counsel first on the ground that it is leading, and sec-

ond it is an attempt to change or vary by parol the

contents of a written instrument.) The objection was

overruled by the Court, to which ruling the plaintififs

duly excepted, but the transcript fails to show what
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answer was made to the question (trans, pp. 211,212).

This appears to be a clerical omission since the cross

examination of the same witness shows that he must

have answered that it "was expressly understood Rob-

" erts was to take care of his half of the development

" or those three parties were", and that the witness

Date, was "to take care of his half of it". But on such

cross examination the witness further says: "^. It

" was optional whether anybody done their half or not.
'^

4th. That the Court erred in overruling the appel-

lants' objection and exception to the admission of evi-

dence of Fred J. Date in response to an inquiry as to

what conversation was had between Finn and the said

Date in regard to the assessment work on the claims

referred to in the aforesaid written contract of Febru-

ary 1, 1900. The inquiries in response to which the

evidence here referred to was given w^ere as follows:

" Q. Did you and Mr. Finn at the time you dissolved,

" have any conversation in regard to the assessment

" work on the claims that you had agreed to convey a

" half interest in the contract of February 1, 1900? A.

" Yes, sir. Q. State what it was?" (Objected to by

plaintififs' counsel as incompetent, irrelevant and im-

material unless they show Roberts was present.) The

objection was overruled, to which ruling the plaintiffs

by their counsel duly excepted and the witness

answered as follows: " A. I asked him if they were

" going to do their share of the assessment work up
'' there, and he said he would do as he damn well

" pleased about that." The plaintiffs' counsel moved

to srike out this answer as absolutely immaterial, but
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the motion was denied; to which ruling the plaintiffs by

their counsel duly excepted (trans, pp. 210, 217).

^tli. That the said Court erred in overruling the

motion last above mentioned.

6th. That the said Court in refusing to permit the

appellants on cross examination to ask Fred J. Date

if the defendant had any provisions of his own. The

defendant Date on his cross examination as a witness

in his own behalf having testified that the defendant

Rosenthal accompanied him on his visit to State Creek

at the time of their discovery and location of the claims

in controversy, he was then further questioned by

plaintiffs' counsel as follows:

"^. Did Rosenthal have any provisions of his own?"

The question was objected to by defendant's counsel

as not proper cross examination, incompetent and ir-

relevant. The objection was sustained, to which ruling

the plaintiffs by their counsel duly excepted (trans, p.

234).

jth. That the said Court in overruling the appel-

lants' objection and exception to the admission of oral

testimony as to the contents of a letter from defendant

Date to his wife. Mrs. Date having testified to

the receipt of the letter, etc., was asked: '''Q. Can
" you repeat the contents of that letter so far as it

'* concerned Mr. Roberts?" Objected to by plaintiffs'

counsel as irrelevant, incompetent and immaterial, no

proper foundation having been given as to the where-

abouts of the original letter. The objection was over-

ruled to which ruling the plaintiffs' counsel duly ex-

cepted. Upon a substantial repetition of the question
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the witness then said: "^. It [the letter] merely

" stated that Mr. Finn had withdrawn and taken his

" share of the provisions, and what should they do in

" regard to the assessment work" (trans, pp. 245, 246).

8th. That the said Court erred in overruling the

plaintiffs' motion for a new trial, on the grounds set

forth in the motion and upon the showing filed there-

with (trans, fols. 91, 92, 97-110).

gtJi. That the said Court erred in finding that the

plaintiffs had failed to establish a cause of action against

the defendant Rosenthal, or to establish b}' evidence the

allegations of fraud and conspiracy made against the

said Rosenthal, for the reason that such finding is con-

trary to and wholl3^ unsupported by the evidence and

the law.

loth. That the said Court erred in its finding that

the defendant Rosenthal had established his interest in

the property in controvers3' as set out in paragraph 1

of his further and separate answer and that he was the

owner and entitled to the immediate possession of said

interest therein, more particularly described in said

finding, for the reason that such finding is contrary to

and wholly unsupported b}'^ the evidence and the law.

nth. That the said Court erred in its finding that

the plaintiffs had failed to establish by evidence the

allegations of their complaint against the defendants

Date, Van Brundt and Beck, and that the contract set

out in paragraph 3 of the amended complaint referred

only to property' possessed by the said defendant on

February 1, 1900, for the reason that such finding is in

each of those particulars contrary to and wholly unsup-
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ported by the evidence and the law, and that the said

Court also erred in its finding that the amendments and

modifications alleged to have been made in August,

I'JOO, to the contract of February 1, 1900, as set out in

paragraphs 6 and 7 of the amended complaint are not

sustained by the evidence, as well as in its finding, that

the plaintiffs had failed to establish the allegation of

fraud and conspiracy made against defendants Date and

Rosenthaliu paragraph 8 of the amended complaint, for

the reason that the said findings are and each of them

is, in each of said particulars, contrary to and wholly

unsupported by the evidence and the law.

I2tli. That the said Court erred in its finding that

the defendant Date has established his interest in the

property in controversy as set out in paragraph 4 of his

further and separate answer, and that he is the owner

and entitled to the immediate possession of the interest

in said property, more particularly described iu said

finding, for the reason that such finding is in each of

those particulars contrary to and wholly unsupported

by the evidence and the law.

13th. That the said Court erred in its first conclu-

sion of law for the reason that the same is not the law

and is contrary to and unsupported by the facts proved

in the cause.

i4tJi. That the said Court erred in its second con-

clusion of law for the reason that the same is not the

law and is contrary thereto and is contrary to and

unsupported by the facts proved in the cause.

75//^. That the said Court erred in its final decree,

judgment and order herein for the reason that the same
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is not supported by the findings of fact or conclusions

of law and for the reason that the said findings of fact

and conclusions of law are erroneous and are not the

facts and the law, for the reasons hereinbefore set

forth (trans, pp. 123-127).

ARGUMENT.

I. Erroneous rulings on evidence.

1. Rejection OF plaintiff Roberts' testimony

AS TO conversation ^VITH DEFENDANT DATE IN

August, 1901, concerning use made of provis-

ions AND supplies furnished BY PLAINTIFFS, &C.,

WAS CLEARLY ERRONEOUS.

This is the second error specified in the assignment

of errors, supra. The ruling of the Court to which the

specification refers is, as we have seen, the rejection of

the following question asked of the plaintiff Roberts

as a witness in his own behalf on his direct examina-

tion: "^. Mr. Roberts I will repeat the last question

" to you in order to get the record straight, and ask

" you to state what, if any conversation, you had with

" defendant Date in Valdez, Alaska, in the month of

" August, 1900, upon his return from the interior, con-

" cerning the matter of what he had done in the in-

" terior, and what use he had made of the provisions

" and supplies furnished by you?" (trans, p. 159).

The defendant's counsel objected to this question, and

to the introduction of any testimony to support the

allegations of paragraphs 6 and 7 of the amended

complaint, or to show any variation, amendment, or

alteration of the written contract of February 1, 1900,
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as immaterial, irrelevant, and incompetent, being an

oral amendment and variation, coming within the

Statute of Frauds and therefore a void contract. The

objection was sustained by the Court and the question

rejected. And to this ruling the plaintiffs then and

there, by their counsel, duly excepted {id. pp. 150, 153-

159).

This ruling involves one of the principal questions

in the case. By the terms of the written contract of

February 1, 1900, the defendant Date, as heretofore

shown, "agrees, and by these presents does agree, to

" assign, transfer and deliver to" the plaintiff Roberts

and his then associates, Jilson and Finn, the other

parties to said contract, "an undivided one-half interest

" in all properties he possesses in the territory of

" Alaska" (trans, p. 36). The defendants contend,

and the Court below held, that this contract must be

construed as applying only to properties ''^possessed''^ by

the said defendant Date at that time^—to-wit, on Feb-

ruary 1st. The plaintiffs, however, in paragraphs 6

and 7 of their amended complaint, as we have seen,

allege in substance that in August, 1900, the defendant

Date, on his return from Chisna Mining District, in-

formed the plaintiff Roberts that the claims "possessed"

by the said Date on February 1st, 1900, and referred to

in said written contract, "had turned out to be worth-

" less", and that he, Date, and the defendant Rosenthal

had then taken the provisions and supplies furnished

by Roberts under the written contract and "had gone

" prospecting", and located the four above-described

claims now in suit, while living upon said provisions

and supplies, "with the intent and understanding" that
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the said Roberts should have an undivided one half

interest therein, etc.; that he, Roberts, "thereupon rati-

" fied and consented to said arrangement, and it was

" then and there understood and agreed b}^ and be-

" tween" him and the said Date, that the said Roberts

** was the owner of an undivided one-half interest" in

the four mining claims so located and now in suit, and

the said Date would convey said interest to him; that

he, Roberts, pursuant to said last-mentioned under-

standing and agreement, furnished additional provisions

and supplies to Date and his wife, of the value of more

than $300, and that the said written agreement of Feb-

ruary 1, 1900, was abandoned by consent, and said

agreement of August, 1900, entered into in lieu of it

(trans, pp. 37-38). The question to the plaintiff Rob-

erts, now under discussion, was asked with the specific

design of proving this alleged altered agreement of

August, 1900, and was treated by the defendants and

by the Court as having been intended for that purpose.

It was admitted by the plaintiff Roberts, as a witness

on the stand, that this altered agreement was never

reduced to writing, and that no written memorandum

thereof was ever made or signed by the defendant Date,

so far as he, the witness, knew (trans, pp. 151-152).

The testimony so ojBfered was, in our judgment^

indubitably competent and proper for the purpose for

which it was so intended, and the ruling rejecting it

was clearly erroneous. The sole ground upon which it

was objected to by the defendant's counsel was, as we

have seen, that the alleged altered contract was within the

Statute of Frauds and could not be proved by parol^

and it was upon this ground alone that the testimony
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was rejected, as appears from the opinion delivered

by the Court in passing upon the question (trans, pp.

157, 158, 159). We respectfully maintain, on the con-

trary', that the Statute of Frauds had and has no appli-

cation to such a case, and that the oflfered testimony in

no way contravened the provisions of that statute. We
insist, iu the first place, that the contract sought to

be proved by this testimony was a contract for a mining

partnership, or rather a contract for the extension of

such contract already existing to new properties, and

therefore properly provable by parol, because such con-

tracts are not within the Statute of Frauds. That a

contract for a mining partnership, such as a contract by

one or more persons to explore the public domain and

locate mining claims thereon for the joint benefit of

themselves and the other parties to the contract, who

agree to furnish the provisions and supplies required in

making such exploration, is not within the Statute of

Frauds, and may be proved by parol, is well settled:

2 Lindley on Mines^ sees. 797, 802, 858;

Collier on Mines
^ p. 125;

Murley vs. Ennis^ 2 Col. 300;

Meagher vs. Reed, 14 Id. 335, 353, 354;

Meylette vs. Brennan, 20 Id. 342, 343;

Hirbour vs. Reeding., 3 Mont. 15;

Gore vs. McBrayer, 18 Cal. 582;

Settembre vs. Putnam., 30 Id. 490;

Moritz vs. Lavelle, 11 Id. 10, and other cases cited

by those authorities.

Thus in Meylette vs. Brennan, 20 Col. 342, 343,

decided iu 1894, Mr. Chief Justice Hayt delivering the

opinion of the Court, said:
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" It is well established that an agreement between

" two or more persons to explore the public domain,

*' and discover and locate lodes for the joint benefit of

*' all is not within the Statute of Frauds, and hence

" need not be evidenced by any writing: Murley vs.

*' Ennis, 2 Col. 300."

Mr. Lindley in his valuable treatise on the law of

mines and mining, says:

" A partnership may be formed by verbal agreement

" to acquire title by location to public mineral lands.

*' Such contracts are not within the Statute of Frauds;

*' but to create a partnership in working the mines not

*' even this is necessary." 2 Lind. Mines ^ sec. 797,

citing many of the cases referred to supra. All the

other cases cited supra support the same doctrine and

many other cases to the same effect might be cited.

It is, indeed, scarcely necessary' to array author-

ities on this point. It was conceded by the learned

judge who tried the cause below, in his opinion rejecting

the testimony here in question (trans, p. 157), that if

prior to the location of the claims in controversy., the

parties had orally agreed between the parties that the

mining properties "possessed" by the defendant Date at

the time of the execution of the written agreement of

February 1, 1900, and referred to in that agreement

were "worthless", and that the provisions and supplies

furnished by the plaintiff Roberts should be used in

locating other claims, and the claims in controversy

had been located in accordance with that oral agree-

ment, "there would be no trouble at all in the case".

That is to say it is in effect conceded that, in that event,
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the oral agreement would have been valid as a contract

of "mining partnership" in the claims so located there,

under, and such claims would have been partnership

property notwithstanding the Statute of Frauds. And
the same concession will undoubtedly be made by the

appellees' learned counsel here. But it was claimed by

the learned trial judge (trans, p. 158) and will prob-

ably be claimed here by appellees' learned counsel, that

this case is taken out of that doctrine, and the alleged

oral agreement brought within the statute by the fact

that when such agreement was made the claims in suit

had been already located, making it, as the learned judge

said, "an attempt to convey real property by an oral

agreement".

The alleged distinction is not sound. Even if the

claims in controversy had been located by the defendant

Date without any aid whatever from the supplies furn-

ished by the plaintiff Roberts, but had nevertheless been

located with the intent on the part of the said defendant

that the plaintiff Roberts should have an undivided one-

half interest, or any interest in such claims, and the

said plaintiff, when informed of the facts and of such

intent, had assented thereto, and it had been thereupon

orally agreed between the parties that the claims should

be for their joint benefit, and they had thereafter been

so treated by the said parties, and the plaintiff had

thereafter furnished the said defendant additional pro-

visions and supplies on the faith of such oral agreement,

as he claims that he did, that oral agreement would still,

under the authorities, have been a valid contract of

mining copartnership, and the claims would have been
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Frauds. Certainly it would have been so if the parties

had thereafter worked the claims together as such min-

ing property. Thus where the defendants in a suit,

being the owners of an undivided two-thirds interest in

a mining claim verbally agreed with the plaintiff, who

had no interest therein, that he should explore and de-

velop such claim, they furnishing the necessary pro-

visions and tools therefor, and that if the claim should

prove valuable they would give him an equal share of

their interest therein, such contract was held valid as a

contract of mining partnership, and it appearing that

upon such claim turning out to be valuable, the parties

agreed that the land should be purchased from the

paramount owners for the joint benefit of the plaintiff

and the defendants, but that the defendants in bad faith

took the title in their own names, it was further held

that the said defendants were trustees for the plaintiffs

pro tanto^ and that he was entitled to a conveyance from

them of his share of their interest in the claim, and of

the title acquired by the purchase.

Settembre vs. Putman^ 30 Cal. 490;

Barringer and Adajnson Mines and Mining^ p. 756.

But we need not dwell upon that point here. In this

case it is alleged in substance in the amended com-

plaint, paragraph 6 (trans, p. 37), that the claims in

controversy were located and acquired by the defendants

Date and Rosenthal by the use of the provisions and

supplies furnished by the plaintiff Roberts under the

written agreement of February 1, 1900. Such written

agreement, upon the appelees' own construction of it as

applying only to the mining properties ''possessed" by
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the defendaut Date at the time of making the agreement,

certainly constituted the parties to it a mining partner-

ship. This was conceded by the learned judge who

tried the cause below (trans, p. 1">7). And independent-

ly of such concession this is equally true in principle

and upon the authorities. Construing it thus as apply-

ing only to mining claims then "possessed" by the said

Date, it was plainly, and by its express terms, a con-

tract whereby the parties became joint owners of those

claims and undertook to "develop" them jointly during

the year 1900. It is well settled that where joint

owners of any mining property work together in devel-

oping the same for their joint benefit, with or without

an express agreement therefor, they become thereby a

"mining partnership":

Barringer and Adams, on Mines and Mining,

pp. 750 et seq.\

2 Lind. Mines, sees. 796, 797, 798;

Skillman vs. Lachman, 23 Cal. 198,203;

Dtiryea vs. Burt, 28 Cal. 569;

Settembre vs. Piitman, 30 Id. 490, 493;

Ferris vs. Baker, 127 Id. 520, 521;

Charles vs. Eshleman, 5 Col. 107, 111;

Manville vs. Parks, 7 Id., 128, 134;

Higgins vs. Armstrong, 9 Id. 38, 46;

Meagher vs. Reed, 14 Col. 335, 351
;

Snyder vs. Burnham, 11 Mo. 52, 54, 55;

Hirbour vs. Reeding, 3 Mont. 15;

Southmayd vs. Southmayd, 4 Id. 100;

A7iaconda,etc. Co. vs. Butte etc. Co., 17 /a'. 519;

Randolph vs. Merideth, 76 Tex. 669, 683 et seq. and

cases therein cited.
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So indeed as to the joint working of a mining claim

by persons not owning the claim itself, but interested

onl}' in the operation of it:

Manville vs. Parks, 7 Col. 128, 134;

Barn'jiger and Adams, on Mines and Mining, pp.

750, 759.

In the valuable treatise of Barringer and Adams

just cited, p. 750, it is said: " The joint owners of a

" mine, which they unite and co-operate in working,

" constitute a mining partnership. Without any con-

" tract or agreement between them, by the act of uniting

" in working the inines the relation is established.

" Any joinder whatever by the owners in the develop-

" fnent of the mijie raises the relation. Where only one

" works the mine, but the others furnish the tools and

" provisions there is a mining partnership. So is there

" where the mine is worked and managed b}' one in

" accordance with an arrangement joined in b}^ all the

" joint owners. The relation also exists where several

" are jointly interested in the working of the mine with-

" out owning the same, as under a lease or a mere min-

" ing right."

And the authorities cited supra abundantly support

this statement of the learned authors. Assuredly thus

where, as in this case, there is a binding written agree-

ment for a joint interest in mining properties and for

the payment by the parties on one side of "all necessary

expenses in developing" such properties for a specified

period in consideration of a transfer to them by the

other parties of an equal or other interest in said pro-

perties, and such agreement has been followed by an



36

actual expenditure of money and labor by all the

parties for the purpose of so "developing" the pro-

perties, there is no room or possibility for a doubt that

a mining partnership is thereby created, even though

the agreement makes no express mention of any part-

nership or ofany sharing of profits or losses among the

parties. Indeed, even if there had never been any

actual agreement, the conduct of the parties would in-

evitably have created such a partnership. That the

plaintiff Roberts, in conjunction with his associates,

Jilson and Finn, furnished all supplies and paid all ex-

penses required for the 3^ear 1900 in developing the

mining properties "possessed" by the defendant Date,

at the time of making the written agreement; that

Date, Jilson and Finn took those supplies and at least

set out for the properties, for the purpose of developing

them ; that Date and Finn reached their destination,

and that Date at least made some pretense of work up-

on such properties, is established by all the testimony

without a syllable of contract. These facts alone

would be sufiScient to establish the existence of a min-

ing partnership between these parties, at least in the

mining claims "possessed" by Date when the written

agreement was made. They would, indeed, suflSce to

prove any kind of partnership. It is elementary doct-

rine that "Partnership may be formed not only by ex-

" press agreement, but jnay grow out of transactions or

" relations in which the word partnership is not uttered.

" If there is such a joinder of interests and action as

" the law considers as the equivalent of partnership, or,

" rather such as it regards as constituting partnership,

" it will give to the persons engaged in it all the
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" rights, and lay upon them all the responsibilities, and

" give to third persons dealing with them all the reme-

" dies which belong to partnership."

Parsons Partnerships (2nd ed), p. 9.

Indeed the indisputable fact that the plaintiff Roberts

in good faith furnished all the supplies required of him

for working the mining properties theretofore located

by Date with the understanding that they were to be

used for "developing" those properties, aud their accept-

ance by Date, would be sujBBcient to prove the partner-

ship in favor of Roberts, even if Date had in truth

never gone near the properties. And the supplies so

furnished constituting the share contributed by Rob-

erts to the capital of the partnership undoubtedly

became partnership property from the moment that

they were so furnished.

The provisions and supplies furnished by Roberts

under the written agreement of February 1, 1900,

being thus beyond doubt partnership property, what

was alleged in the amended complaint, and what was

sought to be proved by the rejected question now

under consideration with respect to Date's admission in

August, 1900, that he and Rosenthal used those pro-

visions and supplies in locating the claims now in con-

troversy with the intent and understanding that

Roberts should have the same interest in the claims so

located as in the previously located claims referred to

in the written agreement, was simply that the newly

located claims were acquired by the employment of

partnership funds for the use and benefit of the

partnership. The testimony sought to be elicited by
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the question under consideration was, therefore,

clearly competent notwithstanding the Statute of

Frauds. Parol testimony is always competent, in the

case of an}' partnership, to prove that real property

standing in the name of a partner, or even in the

name of a stranger, was acquired by the employment

of partnership funds for the use and benefit of the

partnership and is therefore partnership at least in

equity. The settled rule on this subject is thus laid

down by a late judicious writer on the law of partner-

ship: "Real estate bought or leased with partnership

" funds for partnership purposes, and applied to part-

" nership uses, is deemed to be partnership property

" whether the title is in all the partners as tenants in

" common, or in less than all, in the absence of any

" agreement. There is no necessity for any agreement

" in such cases. The statute of frauds has no apphca-

" tion^ but the title is held in trust for tJie firm.^^

Bates Partnerships s&Q. '2'^\^ Q\im^ a multitude of

cases, English and American.

And substantially similar doctrine is laid down by

Professor Parsons:

Parsons Partnership (2d ed.), pp. 364 et seq.^ also

citing numerous cases.

The doctrine is, indeed, so thoroughly well settled

that it is unnecessar}' to do more than to refer, simply

by way of illustration, to one or two of the numerous

cases in which it has been upheld. Thus in Brooks vs.

Washington, 8 Gratt. 248, s. c. 56 Am. Dec. 142, 147,

decided in 1851, cited both by Professor Parsons and

Mr. Bates, as well as by other text writers as an ap-
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proved authorit}' upon this point, the suit was brought

against dormant partners for the purchase price of land

bought by the ostensible partners for the use of the

firm, but for which the latter were unable to pay by

reason of insolvency. The Statute of Frauds was in-

voked as a defense but was held unavailing. Mr. Jus-

tice Moncure speaking for the Court, referred to Pitts

vs. Waugh^ 4 Mass. 424, as "a very different case"

from that at bar, and went on to say: ''It S^Pitts vs.

" lVaugIi\ was a case of speculation in lands, and the

" question was whether, not being a subject of trade and

" commerce, the mercantile law in regard to dormant

" partners was applied thereto, and the Court thought

*' not. That case was decided in 1808, since which time

'* the partnership law in regard to real estate has un-

" dergone great changes {Collyer on Partn.^ Sec. 135

" and notes). But in this case the land was not pur-

" chased for speculation, but for the purpose of carry-

" ing on a business which was an ordinary and legiti-

" mate subject of commercial partnership. There is

" nothiiig in the objection of the statute of frauds. The
^' purchase being within the scope of the partnership,

" the partners who made it were agents for the partner-

^' ship which became bound by a valid contract made by

" their agents." He further observed that the partner-

ship "would be bound also on the doctrine of part per-

" formance".

So in a New Hampshire case decided in 1853, and

cited by Mr. Bates and Professor Parsons as well as by

other writers on partnership law, where land was pur-

chased with partnership funds and used for partnership

purposes it was held to be partnership property without
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the necessity for any agreement whatever therefor, or

for its treatment as personalty, and Mr. Chief Justice

Gilchrist, delivering the opinion of the Court, said: "In

" cases where the real estate is purchased for partner-

" ship purposes and on partnership accounts, it is

*' wholly immaterial, in the view of a court of equity,

'' in whose name or names the purchase is made,

*' whether of one partner or all, whether in the name
*' of a stranger or one of the firm. In either case, let

" the legal title be vested in whom it may, it is in equity

'* deemed partnership property, and the partners are

" the cestuis que trust: Story, J., in Hoxie vs. Carr^ 1

" Sumn. 173, 182, 183. The same doctrine, going

" equally far, is contained in Dyer vs. Clark, 5 Met.

" 562 (39 Am. Dec. 697, 699 et seq.) and Howard vs.

" Priest, 5 Met. 582."

Jarvis vs. Brooks, 27 N. H. 37; s. c. 59 Am. Dec.

359, 362.

The question whether realty purchased with partner-

ship funds in the name of one of the partners, or the

like, was designed to be partnership property, or in

other words to be treated in equity as personalty of the

firm, since it is incapable of taking the legal title, is of

course a question of intention and such intention may

undoubtedly be proved by evidence in pais, as, for ex-

ample, by the acts and declarations of the parties:

Parsons on Partnership (2d ed.), p. *36ti;

2 Lindley on Mines, Sec. 802, and cases cited by

those authors.

But the accumulation of authorities upon a point so

thoroughly well settled would be useless parade and,
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indeed, well-nigh an affront to the Court. And even if

there were a possibility of doubt upon this point with

respect to an ordinary partnership, certainly there can

be none in the case of a mining partnership. In view

of the authorities heretofore cited, where mining ground

is acquired by a member of a partnership of the latter

kiud in his own name, but by the use of partnership

funds and with the intent and understanding, assented

to by his copartners, that the acquisition shall inure to

the benefit of the partnership, there can be no possible

doubt that such ground will thereby become partnership

property at least in equity, and that the facts constitut-

ing it such property may be proved by parol evidence.

And that is precisely what was designed to be proved

here, with respect to the mining claims in controversy

by the testimony sought to be elicited by the question

now under consideration. If those claims were dis-

covered, located in whole or in part by the use of the

provisions and supplies furnished by the plaintiff Rob-

erts, for the purpose of support, by those engaged in

making such discovery and location, while so employed,

the}' were as certainly acquired, p?^o tanto^ with part-

nership funds as if they had been directly purchased

with money of the partnership. If the said claims had

been so acquired with the previous assent of the plain-

tiff Roberts, that is say, if prior to their discovery and

location, he had orally agreed that the provisions and

supplies furnished by him should be used by the de-

fendant Date for exploring and acquiring new mining

claims for their joint benefit, the defendants' counsel

themselves will scarcely deny that the claims so dis-

covered and located thereby became partnership prop-
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erty. But the fact that the plaintiff's assent to the use

of the provisions and supplies in question for the dis-

covery and location of these claims for the joint benefit

of himself and Date, was given after such provisions

and supplies had been so used, and after the said claims

had been thereby discovered and located, obviously

makes no difference in the result. If an antecedent

parol consent would have been lawful, valid, and

effective, notwithstanding the Statute of Frauds, a sub-

sequent parol assent must be equally so. The principle

involved is one of agency; and it is an elementary and

familiar doctrine that subsequent ratification of an

agent's unauthorized act is equivalent to an antecedent

authority for such act, and that the subsequent ratifica-

tion in such case must be as high in grade as the ante-

cedent authority, but that it need be no higher—that is

to say, if an antecedent authority in writing

would have been necessary under the Statute of Frauds,

or otherwise to validate the agent's act, then the subse-

quent ratification in writing or under seal is also neces-

sary to make it effective. But if an antecedent parol

authority would have been suflScient, then a subsequent

parol ratification will be equally sufficient.

And, in the second place, we respectfully submit that,

even if nothing more could be shown here, than that

the claims in controversy were discovered and located

by the use of the partnership provisions and supplies in

question, and that the defendant Date had intended,

from the beginning, to locate those claims for his own

benefit, or for the benefit of himself and Rosenthal only,

they would still have been partnership property in
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equity, and parol proof of the facts would still be com-

petent. In that case the defendants Date and Rosen-

thal—if the latter knew that the supplies belonged to

the partnership—or the defendant Date at all events,

would be deemed to have acquired the legal title to such

claims, in whole or in part, in trust for the partnership.

That is to say, the case would then be the familiar one

of a resulting trust arising by operation of law when-

ever one person purchases real property, in whole or in

part, with funds belouging to another, but takes the

title in his own name. That such a trust is not within

the Statute of Frauds and may be proved solely by parol

testimony, is beyond controversy or cavil:

I Perry on Trusts (5th ed.), Sees. 137-138 and

numerous cases there cited.

Indeed such a trust is, by the law in force in Alaska,

expressly exempted from the operation of the Statute of

Frauds. The Statute of Frauds, as applied to sales and

transfers of realt}^ is found in Sec. 1046 of the Alaska

Code of Civil Procedure^ and Sec. 1047 immediately fol-

lowing provides: " The last section shall not be con-

'' strued to affect the power of a testator in the disposi-

" tion of his real property by a last will and testament,

" nor to prevent a trust arising or being extinguished by

''^ implication or operation of law. '''' '^" * *

Carter''s Annot. Alaska Codes^ p. 355.

Certainly then if partnership provisions and supplies

were used by the defendant Date to acquire the legal

title to the claims in controversy in his own name and

for his own benefit, without the slightest intention of

sharing such benefits with his co-partners, thus by
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operation of law raising a resulting trust in favor of the

partnership in such property, the statute of frauds pre-

sented no obstacle whatever to the proof of tliose facts.

And this too without regard to the general doctrine

holding contracts of partnership in mining ground im-

mune from that statute. In the only case, coming un-

der our notice, in which the latter doctrine has been de-

nied, it was adjudged that where under an oral agree-

ment among several persons for the location and acqui-

sition of mining claims for their joint benefit, one of the

partners used partnership funds to acquire such a claim

in his own name and for his own benefit, although the

partnership was non-provable and void as being within

the Statute of Frauds, the fact of the acquisition of the

claim there in question with partnership funds could be

proved by parol to raise a resulting trust in favor of the

injured partners:

Craw vs. Wilson, (Nev.) 40 Pac. Rep. 1076-1077.

In that case, decided in 1895, Mr. Justice Belknap,

delivering the opinion of the Court, said:

" Equitable relief may be given against the partner

'' holding the legal title when the property has been

*' acquired by partnership capital upon the theory that

" a resulting trust exists—a trust arising by operation of

" law and within the exception of the statute. Collycr

" on Partnership, Sec. 135 and note; Edgar vs.

" Donnally, 2 Munf. 387; Sigourney vs. Munn^ 7

'' Conn. 11."

But it would be idle to multiply authorities on this

point. By reason of this doctrine of resulting trusts,

as well for the reasons heretofore mentioned, there is no
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doubt that the testimony sought to be elicited by the

question under consideration to show that the defend-

ant Date acquired the claims in controversy by the use

of partnership provisions and supplies, was entirely

competent, notwithstanding the Statute of Frauds, and

that the ruling rejecting such testimony was palpably

erroneous. It may be claimed, however, that assuming

this to be true, the error was cured or at least made harm-

less, by the fact that the Court subsequently permitted

the plaintiff Roberts to testify to the very facts sought

to be shown by the rejected question. But no such

contention can be maintained.

True it is that the Court afterwards permitted the

plaintiff to testify as to a conversation had with Date at

the same time and place, and concerning the same mat-

ters referred to in the rejected question. But it will be

noted the testimony so permitted was plainly admitted

for a very differejit purpose from that contemplated by

the rejected question.

That question was general^ calling for testimony as

to what the defendant Date said "in the month of Aug-

" ust, 1900, on his return from the interior concerning

" the matter of what he had done in the interior and

" what use he had made of the provisions and supplies

" furnished him by*' the witness (trans, p. 159). The

question subsequently permitted to be asked of the

plaintiff Roberts was this: ^'Q. What conversation,

" if any, did 3^ou have with defendant Date at such

" time and place with reference to his having made any

" new locations of mining claims under this contract of
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" February /, igoo^ while using your money and sup-

" plies?" (trans, p. ll)U).

The latter inquiry was thus expressly limited to

what Date said in the conversation referred to his use

of the plaintiff's money and supplies in locating new

claims " under this contract of February 1, 1900",

meaning the written contract set out in the amended

complaint. That inquiry was permitted upon the

theory, several times hinted at by the learned judge on

the trial (trans, pp. 155, 156, 159, 212, 266, 260, 270),

that the written contract was ambiguous and that the

declarations and conduct of the parties with respect to

it, and in acting under it, indicating how they under-

stood it, were competent evidence to interpret its mean-

ing. The testimony elicited by this inquiry being thus

plainly limited to the special purpose of explaining the

written contract^ even assuming it to h^precisely the same

as would have been given under the general question

previously rejected, its admission certainly did not and

could not cure the error committed by such rejection.

Upon a jury trial, when testimony is ruled out by the

Court for one purpose but admitted for another, the

jury can consider such testimony only for the latter

purpose.

Macdougall vs. Maguire, 35 Cal. 274.

And as the jury is presumed to have conformed to

the law in this particular, unless the contrary' appears,

it is obvious iu such a case that if the rejection of testi-

mony for one purpose, is erroneous, the error cannot be

cured by subsequently admitting it for another and

different purpose. But the case is still more clear
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where, as here, the trial is by the Court. Such a Court

having, after solemn debate, rejected testimony as in-

competent for one purpose, but having afterwards

admitted it for another and wholly different purpose, it

cannot possibly be presumed, by reason of such admis-

sion, to have considered that testimony for the purpose

for which it was rejected. The contrary is to be pre-

sumed. In such a case, therefore, even more certainly

than in the case of a jury trial, tlie admission of testi-

mony for a specified and limited purpose cannot heal or

make harmless an error previously committed in reject-

ing the same testimony for a different purpose.

Besides, it affirmatively appears here that the learned

trial Judge adhered throughout to his ruling upon this

rejected question as well as to his other rulings upon

the admission and rejection of testimony in the course

of the trial, for immediately before the argument he

declared: " I think the testi?nony may stand just as it

" is. You may proceed with your argument

—

each

''^ party, of course, having an exception to such rulings as

'' are against thent.^'' And furthermore, inasmuch as

the permitted question quoted supra, was expressly

limited to what was said in the conversation referred to,

concerning the use of the money and supplies men-

tioned for the location of new claims " under this con-

tract ofFebruary /, igoo'\ while the rejected question

was general and called for the whole conversation, it can-

not be presumed that the testimony given under the

permitted (in^sXAon was or is at all the same as would

have been given under the rejected question, if it had

been allowed. The error committed in rejecting that

I

I

I
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question thus stands wholly uucured, and is absolutely

fatal to this decree.

2. Error in admitting Date's testimony as to

WHAT WAS understood AND AGREED BY THE PARTIES

AT THE TIME OF THE MAKING OF THE WRITTEN CON-

TRACT SET OUT IN THE WRITTEN CONTRACT AS TO

ASSESSMENT WORK ON THE CLAIMS REFERRED TO

THEREIN.

This is the third of the errors set out in our "Specifi-

cation of Errors" ^«/»rrt', erroneously numbered IV in

the "Assignment of Errors" (trans, p 124). The ques-

tion admitted is quoted in the "Specification of Errors"

supra ^ where it is also shown that although no answer

to the question is set out in the transcript it was in fact

answered as there stated. That the ruling admitting

this testimony was erroneous is clear. It was iu the

very teeth of the well established and familiar rule that:

" Parol contemporaneous evidence is inadmissible to

" contradict or vary the terms of a valid written instni-

" me7it:'

I Greenleaf on Evidence (16th Ed.), Sec. 275, citing

a multitude of authorities.

The testimony admitted by the ruling under consid-

eration went not only to "vary" but also to "contradict"

the written contract. It was sought thereby to intro-

duce into the contract an entirely new stipulation re-

specting a matter as to which such contract is abso-

lutely silent, and yet directly contrary to the plain legal

effect of the contract. By the terms of the contract, as

we have seen, "all necessary expenses in developing

" mines iu Alaska for the year 1900" were to be " fur-
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" nished by said parties of the first part", Roberts,

Jilson aud Finn (trans, p. 34). Assuming for the sake

of the argument onl}-, that the "mines" referred to are

simpl}' those then "possessed" by the defendant, it is

obvious that the moneys and supplies to be "furnished

" by said parties of the first part" were designed to pay

all the expenses required "in developing" such mines for

the year mentioned. This, of course, included the assess-

ment work for that year, for that work was absolutely

necessary "in developing" the propert3^ Treating the

contract, as the parties did in fact treat it, as a contract

of mining partnership, in the uature of a"grub-stake"

contract, it in eflfect required the "parties of the first

part" to furnish all necessary supplies for developing

the propert}' for the specified period, aud made it the

duty of the "party of the second part" to do the actual

work. In other words, the contract so regarded, was

simpl}' a contract that Date should do the work of

developing those mines for that year, including, of

course, the necessary assessment work, upon supplies

furnished by the other parties. Otherwise it required

nothing whatever of the defendant Date, making it his

dut}' neither to work nor to pay in developing the prop-

erty'.

Construing the contract as above suggested the parol

stipulation sought to be introduced into it by the testi-

mony under consideration was in direct contradiction of

it so far as the assessment work is concerned.

The defendants made no averment and ofi*ered no

evidence even tending to take the testimony here in

question out of the rule last above quoted. There is no
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pretense much less any allegation or proof that any-

thing was left out of the written contract by mistake or

otherwise, or that it was not intended to embody the

whole agreement of the parties. In the absence of such

allegation or proof, the presumption is, of course, that

the writing embraces the entire contract as finally

agreed upon by the parties, and that all prior and con-

temporaneous oral stipulations were merged in it.

Neither is it pretended that there is any ambiguity or

uncertainty in the writing, with respect to the assess-

ment work, so as to let in the parol testimony in ques-

tion for the purpose of interpreting it. How can there

be any ambiguity or uncertainty on that point, when

the contract makes uo mention of assessment work?

The rule excluding parol testimony is absolutely

imperative in such a case. " When parties have delib-

" erately put their engagements into writing, in such

'' terms as import a legal obligation without any uncer-

" tainty as to the object or extent of such engagement,

'' it is conclusively presumed that the whole engagement

*' of the parties and the extent and manner of their un-

" dertaking, was reduced to writing; and all oral testi-

" mony of a previous colloquium between the parties or

" of conversation or declarations at the time when it was

" completed or afterwards, as it would tend in many
" instances to substitute a Jiew and differejit contract^

" for the one which was really agreed upon to the

" prejudice, possibly, of one of the parties, is rejected.''^

I Greenleaf on Evidence (16th ed.), Sec. 275,

citing many cases.
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3. Error in admitting Date's testimony re-

specting CONVERSATION WITH FiNN AS TO ASSESS-

MENT WORK ON CLAIMS DESCRIBED IN WRITTEN CON-

TRACT.

This is the fourth error set out iu our Specifications

of Errors, supra^ aud is erroneously numbered V in

the Assignment of Errors (trans, p. 124). The testi-

mony erroneously admitted under the ruling in ques-

tion is fully set out in our Specifications of Errors, supra,

and at pages 216 and 217 of the transcript and need

not be repeated here. The admission of this testimony

also was clearl}' erroneous. The conversation referred

to in the testimony took place in the absence of the

plaintiflF Roberts and was certainly not evidence against

him, and it was upou the ground of the absence of

Roberts that the testimou}- was objected to b}^ plaintiffs'

counsel.

The reason which influenced the learned trial judge

to admit the testimony seems to have been the fact that

Finn, who is alleged to have made the statements in

regard to the testimony is claimed \iy the defendants to

have been at that time interested with the plaintiff

Roberts in the mining venture here in question (trans,

p. 217). This reason is altogether unsound. In the

first place, even assuming that Finn was at that time

interested with the plaintiff Roberts in this venture,

he was so interested solely because the}^ w^ere both

members of the mining partnership created b}'' the

written contract set out in the amended complaint, or by

the subsequent oral contract. But it is well settled that

the implied authority of a member of such a partner-
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ship to biud the firm or his co-partners by his acts and

declarations is by no means co-extensive with that of

a member of an ordinary partnership, but is exceed-

ingly limited.

2 Lifidley on Mines, sec. 1001;

/ Bates on Partnership, sec. 329;

Charles v. Eshlemaii, 5 Col. 101, HI, 112, and

authorities therein cited.

The reason for this is, as all the authorities show,

that there is no delectus personariun in a mining part-

nership. Because of the absence of these elements of

choice in the selection of members of such a partner-

ship there cannot be any very strong presumption of

mutual confidence between them; and it is upon this

presumption that the implied authority of a member

of an ordinary partnership to bind his co-partners by

his acts, contracts, etc., as their agent is chiefly founded.

The limited authority of members of a raining partner-

ship in this particular is well stated and explained by

Mr. Justice Beck, speaking for the Court, in Charles

v.Eshleman.b Col. 101, 111, 112, decided in 1879.

After discussing certain distinctions between ordinary

partnerships and mining partnerships the learned Jus-

tice there says, referring to partnerships of the latter

kind:

" Another peculiarity is that a partner has not the

" power to bind his associates by engagements with

" third persons, to the extent that ar member of a

" trading or commercial firm may do. The law does

'' not imply any authorit}- to a member of a mining

" partnership to execute a promissory note, or to draw

" or accept a bill of exchange." The learned Justice
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goes ou to show that this results from the absence of

the delectus personarum from such a partnership and

after some observations on that point says: "For these

" reasons it is held the powers of members and man-

" agers of such companies are limited to the perform-

" atice of such acts^ in the name of the partnerships as

" may be necessary to the transaction of its business ^ or

" which is usual in like concerns. Skillman v. Lachman^

" 23 Cal. 100. Duryea v. Burt, 28 id. 569, and cases

" therein cited."

There is no pretense that in making the alleged

declaration here in question Air. Finn was speaking "in

the name of the partnership", or was doing or saying any-

thing "necessary to the transaction of its business", or

which was "usual in like concerns". As a matter of

fact he was speaking only in his own name. The

question was as to what Finn said in the conversation

referred to concerning assessment work, etc. The

answer of the witness was: "I asked him if they were

" going to do their share of the assessment work up

" there, and he said he would do as he damn well pleased

" about it" (trans, pp. 216, 217). Even in the case of an

ordinary partnership such a declaration by a partner

certainly would not be binding upon, or evidence

against the firm or his co-partners. To give it that

eflfect the declaration must have been made in the name

of the firm.

Parsons on Partnership (2nd ed.), p. 495.

It is to be noted furthermore that the attempt here is

to make the statement of a partner evidence against a

co-partner in favor of another partner in the same firm.



53

I^'or this reason also the evidence was clearly incompe-

tent. It is only in favor of strangers to the firm that a

member of snch firm has any implied authority to make

his acts or declarations binding upon, or evidence against

the firm or his co-partners. The implied agency is an

agency for the firm and not for its individual members

in the case of an ordinary partnership as well as in the

case of a mining partnership. This clearly appears

from the authorities already cited. There seems, how-

ever, to have been some sort of a theory on the part of

defendants' counsel at the trial below that the written

contract of February 1, 1900, was made between Rob-

erts, Jilson and Finn as partners on the one side, and

the defendant Date as an individual on the other. The

contract itself certainly shows no such thing, and Mr.

Roberts' testimony disproves the existence of any such

partnership between himself and Jilson and Finn as

against the defendant Date (trans, p. 171).

In the second place the testimony under considera-

tion shows upon its face that Mr. Finn ceased to be a

partner either of the plaintiflf Roberts or of the defend-

ant Date at the very time when the declaration here in

question is alleged to have been made. The question

asked of Mr. Date wath respect to the time when the

conversation referred to took place, was: "Did you

" and Mr. Finn, at the timeyou dissolved^\^2m^ any con-

" versation,"etc. (trans, p. 216). For all these reasons

it is clear that the testimony under consideration was

improperly admitted.

The next erroneous ruling referred to in our specifi-

cation of errors, sitpra^ was the refusal of the Court to
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strike out the testimony last mentioned. This ruling

was, of course, equally erroneous with that just consid-

ered.

4. Erroneous refusal of Court to admit tes-

timony OF DEFENDANT DaTE ON CROSS-EXAMINATION

AS TO WHETHER OR NOT ROSENTHAL HAD ANY PRO-

VISIONS OF HIS OWN AT THE TIME OF THE LOCATION

OF THE CLAIMS IN CONTROVERSY.

This is the sixth error mentioned in our speci6ca-

tion of errors, supra^ erroneously numbered VII in the

assignment of errors (trans, p. 125). The testimony

excluded by the ruling to which the specification refers

is quoted in connection with such specification, and is

found on page 234 of the transcript. It need not be

repeated here. The objections to the testimony were

certainly not well taken. The objection that it was

not proper cross-examination was bad because the wit-

ness had testified on his direct examination (trans, pp.

215, 216) that on the journey referred to Rosenthal had

certain provisions from a cache at Airnez Rapids which,

as hereinafter shown, constituted part of the supplies

furnished by Roberts to Date under the written con-

tract set out in the amended complaint, and that these

provisions were thrown together with those which the

defendant Date and his associate, Finn, then had. Of

course it was proper to cross-examine the witness as

to the provisions that Rosenthal had on that occasion,

after he had thus testified in chief on that very subject.

The objection that the testimony was immaterial,

irrelevant and incompetent was equally bad. One of

the vital questions in this case is as to whether or not



55

the supplies upon which Date and Rosenthal were sub-

sisting at the time of the location of the claims in con-

troversy were furnished by the plaintiflf Roberts.

Assuredly, then, it was competent for the plaintiffs to

show upon the trial, if they could, that none of those

provisions were furnished by an^^ one but Roberts.

The testimony to that effect was equally competent

against both the defendant Date and the defendant

Rosenthal.

5. Erroneous Admission of oral testimony as

TO THE CONTENTS OF DaTE'S LETTER TO HIS WIFE.

This ruling is the subject of the seventh specification

in our Specifications of Errors, siipra^ numbered IX, by

mistake, in the Assignment of Errors (trans, p. 125),

and the excluded testimony is set out in the specifica-

tion concerning it. The admission of oral contents of

this letter w^as clearly erroneous for the reason that it

affirmatively appeared upon the cross examination pre-

ceding its admission that the letter was not in truth lost

or mislaid in any proper sense of the term, but was

actually in the possession of the witness (trans, p. 245).

The witness was there asked: "Q. Do you know where

*' the letter is now? A. I think it's in my possession at

" home." This was immediately before the admission

of the oral testimony as to the contents of the letter.

Assuredly it is not necessary to cite authorities or to

construct arguments to show that secondary evidence of

the contents of an instrument thus affirmatively ap-

pearing to be in the actual possession of the very wit-

ness who undertakes to testify as to its contents is

entirely inadmissible.
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The reason for which the learned trial judge appears

to have admitted this testimony as to the contents of

the letter, notwithstanding the fact that such letter was

shown to be in the witness' possession, was that the

witness stated that she had communicated the contents

of the letter to the plaintiff Roberts (trans, p. 245).

This reason is clearly unsound. The fact that the

contents of the letter had been communicated to Mr.

Roberts certainly does not make such letter any the

less the "best evidence'' of such contents. How could

the witness' previous oral statement of the contents of

this letter to the plaintiff make her second oral state-

ment of those contents in Court any stronger evidence

of the fact?

II.

Error in overruling motion for nevi^ trial.

This is the eighth error relied upon in our Specifica-

tion of Errors, supra, numbered X by mistake in the

Assignment of Errors. All the facts relating to the

motion for a new trial appear in trans, pp. 91, 92, 96—

111, 112, and so far as we deem them material to our

present purpose are set out in our statement of the case

supra. It is enough to say that the errors in rulings

upon testimony discussed supra are sufi&cient of them-

selves to show that the motion for a new trial ought to

have been granted, and that it was error to refuse it.

But aside from that, the second ajffidavit of Dr. J. G.

Neal and the affidavit of the plaintiff Roberts in sup-

port of the motion (trans, pp. 106-110) standing, as

they do, wholly unopposed, clearly show that such

motion should have been granted upon the further

ground of newly discovered non-cumulative evidence,
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vitally material to the plaintiffs' case, and embodying

facts non-provable by any other evidence, and that the

denial of the motion on that ground was an abuse of

discretion. The showing upon the aflBdavits as to this

point is so clear as to dispense with the necessity of

argument. We have no doubt, indeed, that the learned

Judge would have granted the motion but for his erro-

neous belief as to the inadmissibility of parol testimony

to prove the plaintiffs' interest in the property in con-

troversy under the alleged agreement of August, 1900.

III.

Errors as to findings and decree.

1. Erroneous findings of fact in favor of

defendant rosenthal.

(a) Such findings are contrary to the law^ because

they are not findings offact at all.

These findings are embodied in the alleged first

finding of fact (trans, p. 93), and are the subjects of

the 9th and lOth specifications in our Specification of

Errors, sjipra. That they are contrary to law in the

respect just mentioned is clear. The statute of Alaska

provides, among other things, with respect to the find-

ings in actions "of an equitable nature", like that now at

bar, that: "In all such actions, the Court in reuder-

" ing its decision therein shall set out in writing its

" findings of fact upon all material issues of fact pre-

sented by the pleadings, together with its conclusions

of law thereon," etc.

Alaska Code Civ, Proc.^ Sec. 372, Carter's Annot.

Alaska Codes, p. 226.



68

This is plainl}' a requirement that the specific facts

put in issue by the pleadings shall be found by the

Court. In the findings now under consideration no

such facts, and, indeed, no facts whatever, are found.

They embody mere conclusions of law with respect to

the sufficiency of the evidence, and the like. Thus

they first find that "the plaintifi"s have failed to estab-

" lish by evidence the allegation of fraud and con-

" spiracy" made against the defendant Rosenthal, in

paragraph 8 of the amended complaint. Assuredly this

is not a finding of an\' fact alleged in paragraph 8 of

the amended complaint, or of any other fact. The

question as to how jnuch of the paragraph mentioned

constitutes "the allegation of fraud and conspiracy"

intended by the learned Judge, is plainly a pure ques-

tion of law. Does it include merely the averment that

the defendants Date and Rosenthal "wrongfully and

" [un] lawfully conspired together, with intent to cheat

" and defraud said plaintiff", or does it embrace also

part or all of the rest of the paragraph? This is not

merely a question of law, but a very difficult question

about which able lawyers and judges might well dis-

agree. So, too, in a less degree, perhaps, as to the ques-

tion of the sufficiency of the evidence to support that

allegation. Indeed, the question as to what is "evidence"

of any fact is largely a question of law. The conclusions

of the Judge on these points were and are certainly

legal conclusions. The next alleged fact, found in the

finding in question, is that the plaintiffs "have failed

" completely' to establish any cause of actio7t against

" the said Rosenthal". It will scarcely be denied that

the question as to what constitutes a "cause of action"
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in any case is a mere conclusion of law. Similar

observations apply to the further and final statement, in

the first alleged finding of fact that the said Rosenthal

has established '^his interests in the property in con-

troversy" as set out in his answer and that he is "the

" owner and entitled to the immediate possession of said

" interesV etc. It is to be noted further as to each of

the pretended "facts" thus found in favor of the defend-

ant Rosenthal that a statement \.\\z.\.^\h.^ plaintiffs have

'"''

failed to establish'''' ^Viy i^zX.^ clearly does not import

that such fact is not true. Non constat that the de-

fe7idants may not have "established" it.

[b?) Saidfindings in favor of defendant Rosenthal are

C07itrary to the evidence. In the first place the plaintiflfs

did not "fail to establish by evidence the allegation of

fraud" made against said defendant Rosenthal in the

amended complaint as stated in those findings. It is

alleged in the amended complaint (trans, p. 35) and

substantially admitted in the 1st paragraph of defendant

Rosenthal's "further and separate answer" (trans, pp.

46-47) that each of the claims in controversy was located

by him in conjunction either with the defendant

Date alone, or with the said defendant Date and other

persons. Mr. Date testifies without contradiction that

he and Rosenthal went up together and located these

claims (trans, pp. 234-235). And as will hereafter be

shown the defendant Date made those locations solely

by the use of the partnership supplies furnished by the

plaintiff Roberts under the written contract of February

1, 19U0. Some ofthese supplies were derived from a cache

at Aimez Rapids, which, according to the uncontradicted

testimony of both the plaintiff Roberts (trans, p. 109)
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and of the defendant Date {id. p. 214), belonged to the

latter prior to the making of the written contract, but

which is shown by like uncontradicted testimon}' of the

same witnesses (trans, pp. 141, 142, 169, 214, 227, 238,

240) to have been purchased from the said Date by the

plaintiff Roberts when the written contract was made

and turned over to him, Date, as a part of the supplies

to be furnished under that contract. Now it further

appears without contradiction from an admission of

the defendant Date, testified to by the plaintiff Roberts

(trans, pp. 141, 142) that the defendant Rosenthal had

the provisions in this cache in his possession at the

time of the making of the written contract. And

Mr. Date himself testifies (id. pp. 215, 216) that

when he and Finn overtook Rosenthal on their

way to the mines, after the making of the contract, he,

Rosenthal, was in possession of those provisions and

had moved them about 125 or 130 miles. He further

testifies {id. p. 215) that he and Finn and Rosenthal

then put their supplies together and went on in com-

pany. When asked what Rosenthal "had in there",

at the time of their thus throwing their provisions

together, he replied: ^'He had the cache left at Aimez

Rapids''' (id.)^ thus necessarily implying that they

were his only provisions. And there is not a syllable

of evidence that he had an}' from any other source.

It is thus clear that Rosenthal, like Date, in locating

the claims in suit did so entirely by the use of provis-

ions furnished by the plaintiff Roberts under the con-

tract of February 1, 1900. And he must have done so

with knowledge that those supplies came from the plain-



61

tiff. The latter testifies (trans, p. 147) that one occas-

ion Date sent out for supplies for \\'\m.9,&\{ and Rosenthal^

and that these supplies were furnished. And it appears

from the testimony of Miss Moore {id.) that she deliv-

ered those very supplies from the plaintiff to Date and

Rosenthal who were "both present'' when the delivery

was made. These facts justify the conclusion that

Rosenthal knew that Date and he himself were being

in effect "grub staked" by the plaintiff in making these

locations. Knowing that fact, his location of the claims,

in conjunction with Date, in their own names without

including the plaintiff was a clear fraud upon the latter.

He certainly knew at least that the supplies did not be-

long to hhn and were not loaned to him. And his con-

duct in making the location /r^ tanto in his own name

was still a fraud, especially in view of the fact that al-

though he now knows who was the party defrauded he

continues to refuse to do him justice.

But apart from the question of fraud the fact sub-

tantially shown by the evidence that the said Rosenthal

made use of supplies furnished by another, known or

unknown, to acquire, /»r^ taTtto, the legal title to these

claims is sufficient to raise a resulting trust against

him and in favor of the party furuishing the supplies,

so that the findings that no cause of action has been

established against the said Rosenthal, and that he has

established his interests in said property are plainly

contrary to the evidence.

2. Erroneous findings of fact in favor of

DEFENDANT DaTE.

(«.) Saidfindings also contrary to law because they are
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not findi7igs offact. These findings are contained in

the so-called second finding of fact and are the subject

of the 11th and 12th specifications in our Specification

of Errors, supra. They are of exactly the same general

character as those in favor of the defendant Rosenthal,

and what is said supra to show that the latter are not

findings of fact, but of mere legal conclusions, is equally

applicable here. And several of them go entirely out-

side any issues of fact in the cause, such for example

as the findings that the written contract set out in the

amended complaint referred only to property possessed

by defendant Date at the making of such contract; that

the property in controversy was acquired after the mak-

ing of the contract and was not intended to be included

in it, &c.

These statements besides being plainly mere legal

conclusions, are simply attempts to construe the written

contract. No such issues are tendered or made iu the

pleadings. The statement that the modifications and

amendments of said contract alleged in the amended

complaint are not sustained by the evidence, besides

being a legal conclusion, is certainly not a statement

that the allegation of the making of such modifications

etc., is not sustained by the evidence, much less that

such allegation is not true.

{b). Said findings are contrary to the evidence.

The findings as to what was intended by the written

contract of February 1, 1900, and as to what property

was referred to therein, are absolutely refuted by the

contract itself, we respectfully submit, assuming refuta-

tion of such finding to be necessary. The contract is
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expressly admitted in the answer of defendant Date

(trans, p. 54), and as we maintain, it carries its

meaning and intent on its face, especially when read in

the light of miners' usages and customs. We find no

diffiulty in construing it, as already indicated, as a con-

tract for the "developing" of mines in Alaska for the

•'year 1900" by the defendant Date, his supplies and

"necessary expenses" while so developing the same to

be "furnished" by the other parties, and as a "consider-

ation" for the latter's undertaking to furnish such sup-

plies and expenses, it provided for the conveyance to

them by defendant Date of properties "possessed" by him

in Alaska. We submit, therefore, that it created between

the parties a "mining partnership" in ««y "mines in

Alaska" located or "developed" by the defendant dur-

ing the year 1900. But it is claimed that this cannot

be, for the reason that the defendant Date merely

undertakes thereby to convey to the other parties an

undivided half interest in the mines "he possesses" in

Alaska and that this must be construed to refer to pro-

perties then "possessed" by him in Alaska. Assuming

this to be true, what of it ? Upon the defendants' own

theor}' a written agreement to convey was absolutely

necessary as to real property then possessed by de-

fendant Date, by reason of the Statute of Frauds. But

as to other mines thereafter located and developed the

authorities hereinbefore cited clearly show that no such

written agreement was necessary. If the intention

was to create a mining partnership, the mere location

and joint working of mines subsequently acquired by

them under the contract would become partnership pro-

perty without any express agreement therefor, either
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oral or written. The authorities cited are explicit on

this point. Hence, even if these parties had been per-

fectly familiar with the law, they might well have

written this agreement precisely as they did write it,

as providing oul}'' for an express conveyance to the

parties of the first part of a one-half interest in the pro-

perty then possessed by the party of the second part.

The finding that the amendments and modifications

alleged to have been made in August, 1900, to the said

written contract are not sustained by the evidence,

assuming it to be a sufiBcient finding of fact, is clearly

contrar}^ to the evidence. Although the learned trial

judge after solemn argument, refused, as we have seen,

to permit the plaintifif Roberts to prove the oral agree-

ment of August, 1900, the latter did, nevertheless,

testify on several occasions to the statements alleged in

the amended complaint to have been made b}- the de-

fendant Date at the time referred to, to the effect that

the claims possessed by the said Date at the time of

making the written contract "had proved worthless"

and that he, Date, " had staked other claims", and that

the plaintiff "was interested with him equally" in

those claims, or words to that effect (trans, pp. 160, 165,

167, 151). These statements of the defendant Date

were permitted to be proved, as heretofore stated, upon

some theor}' of explaining thereby the meaning of the

written contract. Assuming that contract to be ambig-

uous the statements were no doubt admissible for that

purpose. But for whatever purpose they may have

been admitted they were certainly competent evidence

to prove an agreement on the part of the defendant

Date that the plaintiff Roberts was to be equall}^ inter-



65

ested with him in the claims now in controversy. The

plaintiff Roberts fnrther testified that he "consented to

and ratified the new arrangement" iudicated by the

statements in question (trans, p. 167). And he also

testified (trans, pp. 161-165, 168), that after August,

1900, he furnished the defendant Date further supplies

to the amount of more than $300 on the faith of this

ratified oral arrangement, and that he would not have

furnished them (?'«'. p. 168), except for that arrange-

ment. His testimony as to the existence of this oral

agreement is corroborated by the testimony of- one of

the defendants' own witnesses, to the effect that Date

admitted to the said witness some time after that

arrangement was made, that the plaintiff Roberts ^''zuas

interested in the newly located claims" (trans, pp. 205).

That this testimony, if believed by the Court, estab-

lishes a valid oral agreement between these parties to

the eflfect stated in the amended complaint is unquestion-

able. The defendant Date and his wife, however, explic-

itly denied the making of any such oral agreement or of

the oral statements alleged to have been made by the

said Date to Roberts in August, 1900. They testified

that they were both present at the only conversation

relating to this matter had with the plaintiff Roberts in

August, 1900, and that on that occasion Roberts admit-

ted that he had no interest in the newly located claims

but stated that he would like to get an interest in them,

and that Date thereupon made him a proposition to al-

low him an interest if he would furnish further sup-

plies for the year 1901 (trans, pp. 221-228, 236, 240,

247, 249).
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He stated also (trans, p. 224) that he never received

*' any money or supplies from Mr. Roberts under that

*' proposition", and yet he flatly contradicts this state-

ment afterwards by testifying that certain household

furniture and goods furnished to him and his wife by

the plaintiff Roberts on their going to housekeeping

after August, 1900, were supplied to them under this

very proposition, under an agreement with Roberts that

if he should not accept that proposition he, Date, would

pay the bill (trans, pp. 239, 240, 242), and Mrs. Date

gave testimony to the same effect {id.^ p. 248, 249).

As to other supplies furnished to Date and his wife by

the plaintiff Roberts after August, 1900, he, Date, testi-

fied that they were furnished under the written contract

of February I, 1900 (trans, pp. 223, 243).

The defendant Date and his wife testified on this

subject with such exact and remarkable unanimity that

they may well be deemed to have given such testimony

as "one person in law", or as a single witness. And

there is no corroboration whatever of that testimony.

We submit, therefore, that their testimony on the sub-

ject is overborne by that given by the plaintiff Roberts,

and corroborated by the plaintiffs' witness. Fish, Senior.

Some feeble attempts were made by the defendants to

destroy the effect of Mr. Roberts' testimony on this

point, by proving certain admissions alleged to have

been made by him out of court to the witnesses Crary

and Herron, to the effect that he, Roberts, on certain

occasions after August, 1900, claimed an interest in the

newly located claims under the written contract of Feb-

ruary 1, 1900, and made no mention of any verbal

agreement (trans, pp. 258-263, 255, 256). There is
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certainly nothing in such alleged admissions to contra-

dict Mr. Roberts' testimony, or to impair its effect. He
still claims an interest in the property in dispute under

the written contract mentioned. The testimony of the

defendant Date, on the other hand, with respect to this

matter was contradicted by himself, as we have seen,

with respect to the supplies furnished by the plaintiff

Roberts after August, 1900. Though Mr. Date could

agree perfectly with his wife, it seems that he could not

agree entirely with himself. Besides, his statement

that part of those supplies were furnished under the

written contract, and the rest under the pretended prop-

osition made in August is utterly improbable upon the

face of it. What need was there for any new arrange-

ment about au}^ of those supplies if the plaintiff Roberts

continued to furnish supplies under the old contract?

The finding that the plaintiffs have failed to establish

the fraud and conspiracy alleged against the said Date

and Rosenthal in paragraph 8 of the amended complaint

is clearly contrary to the evidence. The fraud and con-

spiracy alleged in such paragraph 8 are in substance

that Date and Rosenthal wrongfully and unlawfully

conspired together to cheat and defraud the plaintiff

Roberts, and while subsisting on supplies furnished by

the said Roberts located the claims in controversy in

their own names, with full kuowledge that said supplies

were so furnished, etc. That the defendants did, in

fact, locate those claims in their own names while sub-

sisting upon supplies so furnished by the plaintiff Rob-

erts, with full knowledge of that fact, is abundantly

established by the evidence. This has been already

shown with respect to the defendant Rosenthal; and it
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is still more clear as to the defendant Date. The furn-

ishing of supplies to him for the expedition upon which

the claims in suit were ultimately located is abundantly

shown by the testimony of the plaintiff Roberts (trans,

pp. 141 et seq.y 145 et seq., 149 ei seq.^ 162 et seq.^ 168 et

seq.^ 207 et seq^^ as well as by the testimony of Miss

Moore and Messrs. Wilcox and Wheat, together with the

bills for goods annexed to the testimony of the two

witnesses last named (trans, pp. 182 <?/ seq.^ 184-190, 191,

201). It is also shown by the testimony of the defend-

ant Date himself (trans, pp. 213 et. seq?) and by other

testimony of the same witness heretofore cited. The

only difference between the testimony of Mr. Roberts

and that of Mr Date on this subject is that the latter

attributes the furnishing of the provisions very largely

to Messrs. Jilson and Finn, and that he claims the

amount of supplies furnished to have been smaller than

that alleged by the plaintiff Roberts. All this, how-

ever, is plainly immaterial. Whatever supplies may

have been furnished by Messrs. Jilson and Finn were

certainly furnished under the contract set out in the

amended complaint. And the amount of such supplies

is certainly not material so long as there were no other

supplies than those furnished under the contract.

There is not a syllable of evidence in the record to

show or indicate that the defendants. Date and Rosen-

thal had any supplies whatever on the expedition upon

which the claims in controversy were located except

those furnished under the contract.

The learned trial judge, however, seems to have

adopted the curious theory that because Messrs. Jilson

and Finn withdrew from the expedition before the
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claims were located, and took with them part of the

provisions, the provisions remaining when the claims

were located belonged exclusively to the defendant Date

(trans, pp. 266 et seq.). The testimony of the defend-

ant. Date, shows however, that the withdrawal of these

provisions by Messrs. Jilsou and Finn, was with his,

the defendant Date's, consent (trans, pp. 215, 216).

On the other hand it appears from the testimony of the

plaintiff, Roberts, that he knew nothing of these with-

drawals until long after they had been consummated

(trans, pp. 169 et seq.).

Now our contention is, as already indicated, that

under the written contract of February 1, 1900, the

parties thereto became mining partners. The sup-

plies to be furnished by the parties of the first part

were their contribution to the capital of the partner-

ship and therefore became partnership property as

soon as they were furnished. If so, the subse-

quent withdrawal of Jilsou and Finn, whether they

took any provisions with them or not, could not

affect the rights of the plaintiff, Roberts, especially

when such withdrawal took place without his knowl-

edge or authority. It is well settled that a mining

partnership is not dissolved by the withdrawal of one

or more of the partners by death or assignment of

interest, or otherwise, but that the partnership still con-

tinues between the remaining partners and the assign-

ees, if any, of those who have withdrawn.

/y Am. and Ejtg. Enc. of Laze, p. 869;

ist Bates Partnership., Sec. 14; 163;

2nd Id. ^ Sec. 585;
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27id Lindley on Mities^ Sec. 800;

Barringer and Adams on Mines^ p. 750, and

numerous authorities there cited.

Furthermore, the implied authoritj^ of a member to

bind the firm of his co-partners as their agent is ex-

ceedingU' limited, as heretofore shown, and extends

only to acts done for the partnership in the transaction

of partnership business. Certainly the acts of Jilson

and Finn in withdrawing from this partnership and

taking part of the provisions with them were done for

their individual benefit and not for the partnership or

in the transaction of partnership business and assuredly

the)' could not bind the plaintiff Roberts b)'^ such acts

done in his absence and without his know?ledge. Cer-

tainly not in favor of another partner who was present

and assented to those ver}- acts. The testimony of the

plaintiff Roberts shows that Jilson and Finn had no

authority to bind him by any of their acts by reason of

any such contract relation between them (trans, p. 171).

We submit, therefore, that this withdrawal of Jilson

and Finn simpl}" left the plaintiff Roberts and the de-

fendant Date the onU' remaining partners in their min-

ing partnership and that the interest of the plaintiff in

the partnership supplies remained wholly unimpaired.

Whatever supplies remained were still partnership sup-

plies. Hence when the defendant Date thereafter

located the mining claims in controversy by use of those

partnership supplies, intending, as he sa3-s he did, to

claim the propert)- as his own, he was undoubtedly

guilty of a fraud upon the plaintiff and therefrom a trust

resulted in favor of the partnership in those claims

without regard to the fact whether there was any agree-
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nient after the location of tlie claims that the plaiutiff

should be interested therein or not. For this reason

the further finding that the defendant Date had estab-

lished his interest in those claims as alleged in his

answer, etc., is plainly contrary to the evidence, even

assuming that there was no such oral agreement as is

claimed by the plaintiff and that the written contract

had no application to subsequently located claims.

3. Decree is against law, as well as against

evidence, because not supported by the find-

ings of fact.

This we respectfully submit is beyond doubt. In

the first place, as we have seen, none of the alleged

findings of fact are findings of fact. But even assum-

ing the findings made to be sufficient in form and sub-

stance they certainly do not cover all the material issues.

One very material issue in the cause is as to whether

or not the claims in controversj^ were located and ac-

quired by the use of supplies furnished by the plaintiffs.

In the amended complaint, paragraph 8 (trans, p. 38),

it is alleged in effect that they were so located and

acquired by the defendants Date and Rosenthal in their

own names through conspiracy and fraud on their part.

The findings, as we have seen, undertake to negative

the allegation of fraud and conspiracy in that para-

graph but sa3^ nothing as to the averments therein that

the claims were in fact located by the defendants by

the use of supplies furnished by the plaintiff, &c.

Hence there is no finding whatever upon the issues

made by the averments. This admission is fatal to the

decree based upon those findings. Under the section
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of the Oregon law from which the section of the Alaska

Code relating to findings in "actions of an equitable

nature" was taken, it was long ago held that such

findings must cover all the material issues and be

sufficient to support the judgment.

Fink vs. Canyon Road Co., 5 Or. 301, 310, 311.

And this will assuredly be held to be the rule under

Section 372 of the Alaska Code of Civil Procedure.

Respectfully submitted.

Attorneyi/For Appellants.

<^^.A^t^^
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Statement of the case.

This action was brought by appellants (plaintiffs be-

low) to have it decreed that they are the owners of

certain undivided interests in certain mining claims

located by the appellees (defendants below) in the year

1900. The case was tried by the Court without a jury

(Tr. pp. 92, 135). The basis of plaintiffs' claim is a

certain written agreement, made on February 1st, 1900,

between the plaintiff Roberts and two other persons, on
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the one side, and the defendant Date on the other, and

certain oral agreements which Roberts claims were

made between himself and defendant Date in August,

1900, and which Date denies were made.

The written agreement is as follows:

"This agreement, entered into this 1st day of Febru-

" ary, 1900, by and between Jas. P. Roberts, W. E.

" Finn, and A. F. Jilson, parties of the first part, and

*' Fred J. Date, party of the second part, for and consid-

" eration of all necessary expenses in developing mines

" in Alaska for the year 1900 furnished by the parties

*' of the first part, said party of the second part hereby

" agrees and by these presents do agree to assign, trans-

" fer, and deliver to said parties of the first part an un-

" divided one-half interest in all properties he possesses

*' in the Territory of Alaska. Furthermore, said par-

" ties of the first part agrees to furnish Mrs. Fred J.

" Date, wife of party of the second part, the sum of

" one hundred dollars in cash and necessary provisions

'' for the year 1900.
" Jas. p. Roberts,

" W. E. Finn,

" A. F. Jilson,

" F. J. Date,

" Witness: J. G. Neal " (Tr. p. 139).

After this agreement was made the defendant Date

and Finn and Jilson started into the interior of Alaska

from Valdez. Money and supplies were furnished Mrs.

Fred Date pursuant to the terms of this agreement.

Date, Finn and Jilson took certain supplies with them,



about 450 pounds, of which each owned a third (Tr. p.

213). Wlien they got to the Valdez Glacier Jilson quit.

He took out his one-third of the stuff, turned it over to

one John Steele, and went back to Valdez (Tr. p. 215).

A little further on Finn and Date separated; Finn took

his share of the provisions and Date kept his share

(Tr. p. 216). Thereafter Date, about April 15th, went

to the claims mentioned in the agreement and which he

possessed at the time the agreement was made (Tr. p.

232). He did some prospecting on those claims and re-

turned to them again in May (Tr. p. 233). He kept

going back and forth to the claims every day from Red

Mountain Creek about three miles below (/</.). He

came to the conclusion that the claims were not worth

very much (Tr. p. 234). In July he and the defendant

Rosenthal, whom Date and Finn, before they had sep-

arated, had met in the mountains, went over to Slate

Creek and located the claims in which plaintiffs are by

this action seeking to establish an interest (/r/.). lu

August, 1900, Date came out from the interior. Plain-

tiff Roberts contends that Date and he then made the

oral agreements referred to in paragraphs 6 and 7 of the

amended complaint. The testimony of Roberts and

Date in this regard is squarely conflicting. Roberts

testifies that Date said that the properties mentioned in

the written agreement had proved worthless, aud that he

had taken the supplies furnished by Roberts and used

them in prospecting aud locating the claims which are

the subject of this action (Tr. pp. lOO, 161); that Date

said that Roberts was to be equally interested in these

claims (Tr. pp. 164, 1()5); that a new arrangement to

that effect was made (Tr. p. KVT). Date distinctly and



positively denies that he ever made any such statements.

His testimony flatly contradicts that of Roberts (Tr. pp.

222, 235, 236). Date is supported in his testimony by

the witnesses Cole (Tr. p. 179), Fish Sr. (Tr. pp. 203,

204), Mrs. Date (Tr. pp. 247.249), Robt. T. Heron (Tr.

pp. 265, 25G), and C. N. Crary (Tr. p. 2G3).

With these and some other facts, of less importance,

before the Court, the cause was submitted for decision.

The Court in rendering judgment, delivered an opinion

which is made a part of the record herein (Tr. pp. 265-

271). The learned Judge said that ''Hhis is one of those

" cases where the state offacts set forth by the parties is

*' directly in dispute on either side. On all the import-

" antfeatures there is a square contradiction between the

" witnesses'''' (Tr. p. 265). He considered that the written

agreement of February /, igoo^ was, as its terms plainly

import, a transfer of one-half of the properties possessed

by Date at the time the agreement was made^ and not of

what he might thereafter acquire (Tr. p. 155). Further,

he did not believe the testimony of the witness Roberts

with reference to the alleged making of the oral agree-

ment in August, 1900, but did believe that of Date and

the other witnesses. Accordingly, he gave judgment

for the defendants. Appellants seek to reverse this

judgment for alleged erroneous rulings in the rejection

and admission of evidence, and because the findings

are against the law and the evidence.

f

ARGUMENT.

The first error complained of in the specification of

errors contained in appellants' brief is, that the said



Court erred in overruling the plaintiffs' motion for a

continuance of said cause heretofore mentioned (Appel-

lants' Brief, p. 20).

No argument in support of this specification is made;

it will for that reason alone not be considered. Texas^

etc., Ry. Co. v. Reeder^ 76 Fed. 560. But the record

shows that the motion was properly denied. And it is

also an established rule in the United States Courts

that the action of the trial Court in denying a motion

for a continuance cannot be reviewed on appeal or writ

of error.

"Nearly a century ago the Supreme Court of the

United States said: 'It may be very hard not to

grant a new trial or not to continue a cause, but in

neither case can the party be relieved by a writ of

error.' Insurance Co. v. Hodgson.^ 6 Cranch 206.

And this rule has been adhered to from the time it

was first promulgated in Woods v. Young., 4 Cranch
237, to the present day, and is obligatory upon all

the appellate courts of the United States." Mis-
souri K. & T. Ry. V. Elliott, 102 Fed. 96.

Drexel v. True, 74 Fed. 12;

Davis V. Patrick, 57 Fed. 909;

Texas & P. Ry. Co. v. Humble, 97 Fed. 837;

Kerr Murray Matt. Co. v. Hess, 98 Fed. 56.

I.

The first subdivision of appellants' brief deals with

the alleged erroneous rulings on evidence.

(1.) It is claimed that the trial Court erred in reject-

ing testimony offered by plaintiff to prove a conver-

sation he had with the defendant Date, in Valdez, in

August, 1900, upon the return of Date from the inte-
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rior, concerning the matter of what he had done in the

interior and what use he had made of the provisions

and supplies furnished him by Roberts (Tr. p. 124

Assigumeut of Errors II.; Brief of appellants, p. 20).

The refusal of the Court to permit the plaintiff

Roberts to answer the questiojt under discussion was

harmless^ because later on in the examination of this

witness the satne question substantially was asked and

aiisweied. The record is as follows: We quote from

pages 159, 160 and 161.

" Q. Mr. Roberts, I will repeat the last question to

" you in order to get the record straight, and ask you
*' to state what, if any, conversation you had with de-

" fendant Date, in Valdez, Alaska, in the month of

" August, 1900, upon his return from the interior, con-

" cerning the matter of what he had done iu the inte-

'* rior, and what use he had made of the provisions and

" supplies furnished him by you?

" (Defendants object to the introduction of any testi-

'* mony tending to support paragraphs six and seven of

" plaintiffs' amended complaint, or tending to show any

" (valuation) variation, or amendments or alterations

" made to the contract of February 1st, 1900, for the

" reason it is immaterial, irrelevant and incompetent,

'* being an oral amendment and variation, and comes

" within the statute of frauds and is a void contract if

" such a one was made.)

" (Objection sustained. Exception.)

^ ^ "^ * ^ "^ ^

" Q. What conversation^ if any ^ did you have with

" defendant^ Date^ at such time andplace^ with reference



" to his having made any new locations of viining claims

** tinder this contract of February first ^ igoo^ while

" using your money a?id supplies?

*' (Objected to as iucompetent, irrelevant and irama-

*' terial, coming within the statute of frauds, and is not

'' within the issues in the case.)

" (Objection overruled. Exception.)

" A. He told me the property mentioned in the con-

" tract had proved worthless

" By the Court. That doesn't answer the question.

" Q. What else did he say?

"A. He said he had staked other clairns and that I

*' was interested ivith him equally.

" Q. Relate the conversation as fully as you re-

" member it, Mr. Roberts. What, if anything, was

" said in reference to his having used your supplies and

" money?

" A. He said he took the supplies and prospected,

" and made other locations

" Q. Are those the locations mentioned in the com-

" plaint in this case, Mr. Roberts?

" A. Yes, sir, he told me what they were—it's easy

" enough for me to state the conversation, if the Court

" please, but it isn't altogether clear that I can state all

" of it.

" Q. Just state as near as you can the substance of

" what he said about having located neiv claims under

" the contract of February first, igoo, and using your

" supplies and money in doitig it ?
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" A. He stated that he had staked a claim ou Slate

" Creek, one on Miller Gulch, and some on Eagle

" Canyon and an interest on some in Eagle Canyon,
*' atid I was in on them equally.

" By Judge Dklaney. What did he say about your

" supplies?

"A. Yes., sir., he said he took those supplies and did

*' this locating, and that was the result of his location.

'* (Defendants move to strike the last answer as not

" responsive to the question. There is nothing in the

" contract of February first about locating these claims

*' he refers to.)

" By the Court. The motion is overruled. The
*' question is what he did under the contract. If he

" did it under that contract it would indicate what the

" understanding of the contract was, to some extent."

Here, we submit, was a full and complete answer to

the question which the Court had previously disallowed.

Roberts plainly and distinctly was permitted to testify

that Date, in Valdez, Alaska, in August, 1900, on his

return from the interior, told Roberts, in a conversation

had then and there, that the property mentioned in the

contract of February 1st, 1900, had proved worthless;

that he had staked other claims in which Roberts was

to be interested with him equally; that he took the

supplies and money furnished by Roberts and pros-

pected and made other locations, that he staked a claim

on Slate Creek, one on Miller Gulch, and some on Eagle

Canyon and an interest on some in Eagle Canyon, and



that Roberts was in on them equally, aud that he took

the supplies furnished by Roberts and did this locating

and that was the result of his locatious. Roberts tes-

tified to every fact which, according to their brief, the

plaintififs sought to elicit by the question which was

disallowed. Every fact was brought out which plain-

tiffs declare was necessary to support their theory of

partnership and resulting trusts, discussed on pages 28

to 46 of their brief. On page 64 of their brief counsel

themselves say: "Although the learned trial judge

*' after solemn argument refused, as we have seen, to

*' permit the plaintiff Roberts to prove the oral €^f^

" ment of August, 1900, the latter did, nevertheless,

" testify on several occasions to the statements alleged

" in the amended complaint to have been made by the

" defendant Date at the time referred to, to the effect

" that the claims possessed by the said Date at the time

" of making the written contract 'had proved worthless'

" and that he. Date, 'had staked other claims', and that

" plaintiff 'was interested with him equally' in those

" claims, or words to that effect" (Tr. pp. 160, 165, 167,

151). Any possible error in the ruling complained of

was, therefore, completely cured. All the facts were

before the trial Court as fully aud completely as if

Roberts had been allowed to answer the question.

Moreover, in rendering judgment, the trial Court

considered all this testimony. In his opinion, at the

conclusion of the argument of counsel (Tr. p. 265), the

Court said:

" So in order to reach any conclusion it seems neces-

" sary to go back to the written contract that was made
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*' between these parties ou the first of February, 1900,

" and determine as nearly as we can by the light of

" such statements as have been made traveling outside

" of that contract, what was meant and what was in-

" tended by the parties,"

A rulifig excluding the answer of a zvziness^ even if

erroneous^ is without prejudice^ if the wit^iess in his

previous or subsequent testimony states substantially the

same thing.

Louisville & N. R. Co. v. White, 100 Fed. 239, 241;

Nat. Ace. Soc. of City of N. Y. v. Dolph, 94 Fed.

743, 745;

Cal. Cent. Cons. Min. Co. v. Turck, 70 Fed. 294,

297.

And as the Court considered all the testimony, any

error in the ruling complained of became absolutely

harmless. It is well established that the erroneous rejec-

tion or admission of harmless testimony in a case tried

by the Court without a jury is not a sufficient ground

for reversal.

Rujikle V. Burnham, 152 U. S. 216, 224;

Louisville & N. R. Co. v. White, 100 Fed. 239, 243;

Sipes v. Seymour, 76 Fed. 116, 118;

Miller v. Houston City Ry. Co., 55 Fed. 366, 372;

Holmes v. Goldsmith, 147 U. S. 150, 164, say from

,
p. 164;

Lajicaster v. CoIHjis, 115 U. S. 222, 227;

Moline M. & I. Co. v. York, etc., 83 Fed. 66, 71;

Steiner et al. v. Eppinger, et al., 61 Fed. 253;

U. S. V. Shapleigh, 54 Fed. 126, 137;

Reed v. Stapp, 52 Fed. 641, 645.
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But even had the question not been subsequently

answered, and had the ruling of the Court shut out all

testimony regarding an oral agreement to transfer an

interest in the mining claims in dispute, the ruling

would have been correct. The claims in luhich the

plaintiff sought to establish an interest^ by evidence of an

oral agreement^ made in a conversation had in August^

igoo^ zvere perfected mining locations'^ as such they are

treated as real estate^ and the same formalitiesfor their

tratisfer are required as iti the case of other real prop-

erty.

Moore v. Hamerstag, 109 Cal. 122;

Melton v. Lambard, 51 Cal. 258;

Hardenbergh v. Bacon., 33 Cal. 356, 381;

Gollerv. Fett, 30 Cal. 481;

Felger v. Coivard., 35 Cal. 650;

Garth v. Hart, 73 Cal. 541;

Section 1046 Alaska C. C. P. (Carter's Annotated

Alaska Codes, p. 355; 31 U. S. Stat, at L. p. 493);

Hopkins v. Noyes, 2 Pac. 280;

Ducie V. Ford, 19 Pac. 414; affirmed in 138 U. S.

• 587.

The learned Judge of the trial Court took the same

view. He said: "But when they say by a subsequent

" agreement of partnership, 'You shall have an interest

" in what I have already located, in discoveries that I

" have already made' is it not an attempt to convey

" real property by an oral agreement"? (Tr. p. 158)

Further, we submit, the rulijig complained of cannot

be assigned as error because the plaintiffs dtd not state

to the trial Court what they expected to prove by the ques-

tion.
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In Louisville & N. R. Co. v. White, 100 Fed. 239,

241, the Circuit Court of Appeals for the Fifth Circuit,

in commenting upon the refusal of the trial Court to

permit a question to be answered said:

"Whether the refusal to permit him to answer
the question propounded was error to the prejudice

of the defendant Company depends to a large ex-

tent upon what his answer would have been. The
defendant in error could have furnished this in-

formation b^' stating to the Court what he expect-

ed to prove by the witness. * * *"

See also:

U. S. V. Indian Grave Drainage Dist., 85 Fed. 928;

Americaii Nafl Bank v. Nat. Wall Paper Co., 11

Fed. 85;

Tiir7ier v. U. S., 66 Fed. 289;

Sladden v. JV. Y. Life Ins. Co., 86 Fed. 102, 104.

In this connection, plaintiffs have woven a fine spun

theory of partnership and resulting trusts, anent which

they cite quite a number of cases and extracts from text

writers. The propositions of law there laid down are

we respectfull}^ submit, inapplicable to the facts of the

case at bar. The theory of appellants is, that the agree-

ment of February 1st, 1900, created a partnership

agreement between the parties thereto; that while Date

was acting and working under that agreement ofpartner-

ship, he located the claims that are the subject of this

action; and that, therefore, Roberts is entitled to an in-

terest in them. This theory, however, is founded on

false premises.

In the first place, there is not in the pleadings a

word about any partnership under the agreement of

February 1st, 1900. On the contrary, in his verified
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amended complaint the plaintiff Roberts distinctly and

plainly discards the agreement of February 1st, 1900,

and as a basis for his claim to an interest in the proper-

ties in dispute relies upon an oral agreement which he

contends was made in August^ igoo^ between Date and

himself. The allegations of the amended complaint in

this connection are:

"Seventh. * '=' * That said agreement dated

" February ist^ igoo^ was in August., igoo^ abandoned

" and terminated by the consent of both saidFred /. Date

" and said James P. Roberts^ and said agreement in

" said month of August., igoo^ was entered into and
'* executed in lieu thereof'^'' (Tr. p. 38).

It was in reliance upon that oral agreement that

Roberts claimed an interest in the property, and his

testimony is in accord with that allegation of the com-

plaint. But, as we have heretofore remarked, Date

denied absolutely the making of the alleged oral agree-

ment, and herein he was supported by all the other

witnesses. The Court believed the testimony of Date,

that no such oral agreement was ever made, and refused

to believe Roberts. We submit, that the theory of a

partnership existing under the agreement of February

1st, 1900, cannot be maintained as the basis of Roberts'

interest in the property in controversy^, in the face of

the allegations in the sworn complaint that that agree-

ment was abandoned, and in lieu thereof an oral agree-

ment was made, under which plaintiff claims his inter-

est in the property in dispute, and which he did not

prove.
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In the second place, as the learned Judge of the trial

Court, in commenting on the agreement of February

1st, 1900, said:

" It is not a prospecting copartnership. It is not an

" agreement between these parties that the party of

*' the second part shall make discoveries of mining

" claims and locate the same, and do the development

" work thereon, and that in consideration of the money
" and supplies furnished, the parties to the contract

*' shall share equally in the ownership of the claims"

(Tr. p. 157).

But, even if there had been a partnership under the

agreement of February 1, 1900, the undisputed evi-

dence is, and the learned Judge in his opinion so states,

that any such partnership was terminated before these

claims were located, and that when Date discovered

them he was using his own supplies. The testimony

of Date (Tr. pp. 214, 215, 216, 218, 219) is uncon-

tradicted, to the effect that Jilson and' Finn withdrew

before the claims in controversy were located, and

Roberts himself, on his direct examination, testified

that Jilson and Finn were partners with him in the

contract on the one side, and Date on the other. He

was asked:

" Mr. Finn was a partner with you in this contract;

" he and you and Jilson on one side and Date on the

" other? A. Yes, sir" (Tr. p. 170).

Besides, the contract itself states that Roberts, Finn

and Jilson are the parties of the first part, and Date is

the party of the second part. So that Finn and Jilson,

who went into the interior with Date, represented
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Roberts in the contract. In this connection the Court

below said:

" But what happens after they start out? When
" they get up to the second or third bench of the

** Glacier, Mr. Jilson withdraws from the enterprise; and

*' not only does he withdraw himself, but one-third of

" all the goods that have been furnished up to that

" time for the joint enterprise, also. The other two

" men go forward. They get out on their way some-

" where and pick up another party—Mr. Rosenthal,

*' who is engaged in carrying in the cache—or a

'• cache—and becomes snow-blinded. They then travel

" ou together until they get near the point where the

" mines were located; that they went to work where

" some other disagreement occurs, and the second man
*' interested with Mr. Roberts withdraws, taking their

" share of what was left of the supplies. Now, if there

" was a partnership, and these two men represented

" Mr. Roberts' interest, and they acted for Mr. Roberts,

" they could end the partnership; they could withdraw

" their share of the provisions that had been furnished

** by them, and end the joint enterprise altogether. It

" would seem that they did that.

" Did Mr. Date have anything left that was com-

" munity property, or partnership property, that be-

" longed to these four men on the other side of the

" agreement? It would seem that Mr. Roberts and

" these men acting with him had withdrawn every-

" thing that was there for the purpose of working these

" claims, at least everything they had put in, and

" that ivliat there was left was what Mr. Date got hi
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^^ C07tsideration of the half mterest he had sold in those

" mining claims. It luas his share of the provisions

" and supplies. They withdrew theirs. There were no

" longer aiiy joint supplies in his possession or under his

" manageinent in any way. This last man that with-

" drew took the tent, the stove, and camp equipage and

" the larger share of the supplies. It is so stated by

" Mrs. Date, and nobody contradicts it.

*' So it seems that instead of Mr. Date taking what

" belonged to the partnership, he was taking simply

" what was his own, when he went out to prospect for

" the other ground. That at least is the view I am
*' compelled to take of this testimony as a whole.

" There was no result^ as it seems to me^ obtained by

" Mr. Datefrom the use of the partnership property^

*' becaicse it doesnH seem there was anything left of the

^'' partnership property under the arrangement of these

''''parties. Whatever there was in the first instance.^ the

" other shares having been so withdrawn., what was left

" was the individualproperty of Mr. Date. He used

" that as he might, for his own benefit and for the pur-

" pose of prospecting for himself" (Tr. pp. 266, 267,

*• 268).

From whatever standpoint, therefore, the ruling com-

plained of is viewed, we submit there was no error.

(2.) It is next contended that the Court erred in

overruling the objection and exception of the appellants

to the admission of the evidence of Date in answer to

the inquiry as to whether or not it was understood and

agreed by and between Roberts, Finn and Jilson, on
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the one side, and Date, on the other, that each party

was to do the assessment work, or that each party was

to do their form of the assessment work required

by law to be done upon the claims located in the year

1899. This is IV of the assignment of errors (Tr.

p. 124) and is numbered 3rd in appellants' specification

of errors (App. Brief, p. 21 ). If there ivas any error

in the ruling of the Court in overruling the objection to

the question^ such error was harmless^ because the

qtiestion was not answered.

We quote from pages 211-212 of the Transcript:

" Q. I will ask you, Mr. Date, if at that time, the

" time of entering into the contract, if it was under-

" stood and agreed by and between Mr. Roberts, Mr.

" Finn and Mr. Jilson, on the one side, and yourself on

" the other, that each party were to do the assessment

" work, or each party was to do their half of the assess-

" ment work required by law to be done on these claims

" you located in the year 1899 ?

" (Objected to, first, on the ground that it is leading

;

" second, it is an attempt to change or vary by parol

*' the contents of a written agreement.)

*' By Mr. DoNOHOE : I will state to the Court that the

*' object of this testimony is to rebut the evidence in

" chief that Mr. Date was to do assessment work on

" these claims for that year.

" By the CouRT : You are of course not permitted to

" vary the terms of a written contract. When a con-

" tract has been signed by the parties, after discussion

" and full knowledge and consideration, it is supposed

" to contain the entire agreement. Of course, under
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*' this contract, it is difficult to determine what the

" agreement was, altogether. The contract indicates,

" although it does not say so in terms, that there is

" improvement work to be done by someone. It is

" difficult to say by whom. The money and supplies

" was contributed for the purposes of development. I

" think to rebut what was shown by the other side—if

*' that was material at all—that he didn't do the work,

*' you may be permitted to show that he didn't agree to,

" if that is the case. The objection will therefore be

" overruled.
(Exception.)

" Q. What was said at that time regarding any pros-

** pecting or claims that you might locate subsequent

" to the first day of February, 1900 ?

"A. It was understood they should have no interest

" whatsoever in anything I should stake.

"Q. That is, subsequent to the day of their con-

" tract?

"A. Yes."

On pages 21 and 22 of their brief counsel say : "Ob-

" jection was overruled by the Court, to which the

'• plaintiffs duly excepted, but the Transcript fails to

*' show that any answer was made to the question." In

order, however, to predicate an error on the ruling of

the Court, the appellants say '' that he (the witness)

" must have answered". We submit that it is stretch-

ing the reviewing power of an appellate Court a trifle too

far, to ask it to declare that there was error in the rul-

ing of the trial Court in overruling an objection to a

question which the record shows absolutely and posi-

tively was not answered, but which counsel, for the

sake of argument, assume must have been answered.
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Even supposing, however, that the question had been

answered, there would have been no error. In the first

place, it is true, as counsel say, "Parol contemporary

" evidence is inadmissible to contradict or vary the

" terms of a valid written instrument". It is also true,

as they say on page 45 of their brief, " that the written

" contract was ambiguous and that the declarations and

" conduct of the parties with respect to it and acting

'* under it, indicating how they understood it, were com-

" peteut evidence to interpret its meaning". The trial

Court before which the contract was for determination

itself said (Tr. p. 212): "Of course, under this con-

" tract it is difficult to determine what the agreement
** was, altogether." Under these circumstances it is

well settled that parol evidence is admissible to explain

a writing by reference to the circumstaiices under which

it was made^ including the consideration of the subject of

the instrument by the parties to it and of the matter to

which it related^ so that the trialjudge can be placed in

the position of those whose language he is to interpret.

Runkle v. Burnham, 153 U. S. 216, 224;

U. S. v. Pech, 102 U. S. 64;

Brawley v. U. 5., 96 U. S. 168;

Reed^. Ins. O., 95 U. S. 23;

Wolff V. Wells, Fargo & Co., 115 Fed. 32-35;

W. U. Tel. Co. V. Am. Bell Tel. Co., 105 Fed. 684;

Chic. Cheese Co. v. Fogg, 53 Fed. 72-73;

Chic. & /. R. Co. v. Pyne, 30 Fed. 86-8S;

Baker v. Clark, 128 Cal. 181-186,

Balfour v. Fresno C Of I. Co., 109 Cal. 221;

Weaver v. Rapsley, 42 Ala. 601-611.

Bruce v. Moon, 35 S. E. 415, 418;

Keller v. Webb, 125 Mass. 88.



20

In the second place, au answer to the question would

have been proper to rebut what had been shown by the

plaintiffs. This was the view properly taken by the

trial Court (Tr. p. 212). J. L. Steele, a witness on

behalf of plaintiffs, testified as follows, on his direct

examination :

** Q. Do you know, Mr. Steele, whether or not the

" defendant Date did any work at all on the mining

" claims located by him in 1899, and concerning which

" Date and the plaintiff Roberts had an agreement?

"A. I am quite sure he didn't perform the amount

" of work required by law, but as to my saying he did

'* not do any work, I could n't swear to that.

"Q. What, if anything, did he tell, you concerning

" these claims?

*'A. He told me a good deal about it, but

"Q. As to his doing the work, I mean.

"A. // seems he told me he was to do a certain pro-

^^ portion of the work on this property, and that others

" were to do some work on zV" (Tr. pp. 173, 174).

An answer to the question would, at any rate, there-

fore, have been proper rebuttal testimony.

(3.) Subdivision 3 of the first point attacks the ruling

of the Court in permitting the defendant Date to testify

as to his conversation with Finn regarding assessment

work on the claims described in the contract of Febru-

ary 1st, 1900, and in denying the motion of the plain-

tiffs to strike out the answer. (Specification of Errors
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4th and 5th; Assignment of Errors V and VI; Tr., pp.

124, 125.)

This evidence was proper as tending to prove one of

the issues made by the pleadings in the case. The

answer of defendant Date averred that Roberts, Jilsou

and Finn failed to perform their part of the contract of

February 1st, 1900 (Tr. p. 59). In their reply to this

answer plaintiffs "deny that Roberts, Jilsou and Finn,

" mentioned in said defendant's affirmative answer, ever

" failed, refused or neglected to perform the assessment

" work upon the mining claims mentioned in paragraph

** one of the affirmative answer of said defendant Date,

" for the year 1900 * '' ===" (Tr. p. 68). (These were

the claims located by Date in 1899 and in which he

conveyed a one-half interest to Roberts, Finn and Jil-

son by the agreement of February 1, 1900.) The testi-

mony was, therefore, material and relevaut.

Again, the testimony was proper, because it related

to a subject brought out, as we have seen, upon the

examination of the plaintiffs' witness Steele (Tr. pp.

173, 174).

(4.) Error is charged in the refusal of the Court to

permit the defendant Date on his cross examination to

answer the following question:

"Q. Did Rosenthal have any provisions of his own?"

But, later on his cross examination, precisely the

same question was asked and answered. We quote

from page 235 of the record:



"Q. Whatever grub Rosenthal had he throwed into

" the bunch. Did he have any when you fetched up

" with him?

"A. Yes, sir; he had some."

If there was any error in sustaining the objection, it

became harmless by the subsequent answer to prac-

tically the same question.

(5.) It is claimed that there was error in admitting

oral testimony as to the contents of Date's letter to his

wife. This evidence did not bear on any issue in the

cause, and its admission did not prejudice the appel-

lants. Under the facts in this case, we respectfully

submit, it made no difference whether or not Roberts

knew that no assessment work had been done on the

claims located in 1899; they are not the subject of this

action. Whether or not that work was done, and

whether or not Roberts had any knowledge on the sub-

ject, cannot affect his contention in this cause. The

testimony complained of in no wise affected the judg-

ment. The admission of immaterial or irrelevant testi-

mony is no sufficient reason for reversing a judgment

where it does not appear to have affected the judgment

injuriously to the appellant.

Louisville &N.R. Co. v. White, 100 Fed. 239, 243;

Lancaster v. Collins, 115 U. S. 222, 227.
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In concluding our argument upon the rulings regard-

ing the admission and rejection of testimony in the case

at bar, we submit that, had the rulings been the reverse

in each instance complained of, the result would have

been the same.

A decree in equity ivill not be reversedfor error in ad-

mitting or rejecting evidence^ where all the circum-

stances show that the result was not affected thereby.

In Migeon v. Montatta Cent. Ry. Co.^ 11 Fed. 249, 251,

252, this Court, by his Honor, Judge Hawley, said:

"The specifications from No. 11 to 20, inclusive,

refer to alleged errors committed by the Court in

admitting or rejecting testimony at the trial against

the objection of appellants. In the considerations

of such specifications of error the geueral rule is

that, in equity suits tried before the judge without

a jury, the appellate Court ought not to reverse

the case merel}' upon the grouud that the judge
received irrelevant testimony, or that he rejected

testimony that was admissible, where, upon all the

facts and circumstances of the case, it is clearly

apparent that the result would not have been diflfer-

ent if the testimon3/ objected to had been rejected

in the one case or received in the other. Bank v.

Greenhood (Mont.), 41 Pac. 251, 267, and author-

ities there cited; Scroggin v. Johnston^ 45 Neb. 714,

64 N. W. 236, 238, and authorities there cited;

Holmes v. State, 18 South, 529."

See also Hinds v. Keith., 51 Fed. 10, 15;

State Trust Co. v. Chehalis Co., 79 Fed. 282, 287;

Chapman v. Yellow Poplar Lumber Co., 89 Fed. 903,

904;

Louisville & N. R. Co. v. White, 100 Fed. 239, 241.
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II.

In subdivision II of their brief the appellants attack

the order of the Court denying the motion for a new

trial.

Not only was this motion properly denied, but it is

also a rule in the United States Courts that the action

of the trial Court in granting or refusing a new trial, is

within its discretion and is not subject to review.

"An order granting or refusing a new trial,

which the Court has the jurisdiction or power to

make, is discretionary and cannot be reviewed by
writ of error or appeal in the Federal Courts."

City of Manning v. Germa7i Ins. Co.., 107 Fed.

52, 54.

"The decisions of the Supreme Court clearly in-

dicate thai the rulings of the trial Courts upon
motions for new trials upon the ground of newly
discovered evidence constitute no exception to the

general rule." Board of Com. v. Keene.^ etc.,

Bajtk, 108 Fed. 505, 516.

See also Willis v. Board of Comniis., 86 Fed. 872,

877;

Patton v. Southern Ry. Co., Ill Fed. 712;

Eastman Gardner & Co. v. New7nan., 11 2 Fed. 122;

Majihattan Oil Co. v. Richardson Liib. Co.., 113

Fed. 923.

III.

In the third point of appellants' brief, pages 57 to 72,

the findings and decree are attacked.

\a. It is claimed that the findings of fact in favor of

defendant Rosenthal are contrary to law. It is con-

tended that there are no findings of fact upon all the
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material issues presented by the pleadings, as required

by Section 872 of the Alaska Code of Civil Procedure.

The only material allegations in the amended complaint

affecting the defendant Rosenthal are those of fraud

contained in the eighth paragraph (Tr. pp. 38 & 39),

and upon these the Court has found (Tr. p. 93). The

issues raised by the separate answer of the defendant

Rosenthal, and plaintiffs' reply thereto, are those affect-

ing the rights of the defendant Rosenthal in the prop-,

erty in controversy. Upon these, too, we submit, the

Court has fully and sufficiently found (Tr. pp. 92 &
93).

b. It is next contended that the findings in favor of

defendant Rosenthal are contrary to the evidence. This

contention is based (App. Brief, pp. 59 and GO) on the

assumption that Date and Rosenthal located the claims

in dispute, while using supplies belonging to Roberts.

The supplies referred to are the cache left at Amez

Rapids. Ou his direct examination (Tr. pp. 141, 142)

Roberts testified that the cache belonged to him, that he

had purchased it; ou his cross-examination he reluct-

antly admitted that the cache was the property of Date

(Tr. p. 1(39). When the contract of February 1, 1900,

was made, it was agreed that Jilson and Fiun were to

have half of the cache and Date the other half (Tr. p.

214). After the parties had started into the interior

and before Rosenthal was overtaken, Jilson had left

them; when Finn and Date met Rosenthal, he was

snow-blind; he had the cache left at Amez Rapids, and

the three, Fiun, Date and Rosenthal, put all their pro-

visions together (Tr. pp. 215,216). Theu Finn left

and took his third of the supplies; that left Date and
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Rosenthal with provisious aud supplies that were abso-

lutely their own, and it was thereafter that the claims

in dispute were located.

The uncontradicted evidence in this connection is:

** Q. Now, after Mr. Finn had withdrawn and taken

" his share of the provisions, Mr. Date, who was the

*' owner of the provisions that were left with you? A.

*' I was" (Tr. p. 218). The statement of ^appellants

(App. Brief, p. 60) that "It is thus clear that Rosenthal,

" like Date, in locating the claims in suit, did so entirely

*' by the use of provisions furnished by the plaintiff

*' Roberts, under the contract of February 1, 1900", is,

therefore, absolutely unsupported by and contrary to

the evidence.

No evidence of any kind, in anywise tending to

prove the allegations of the amended complaint against

Rosenthal, appears in the record, and the findings in his

favor are, we submit, entirely proper and justified by

the evidence.

2-«. The findings of fact in favor of the defendant

Date are said to be contrary to law. They are said to

be of the same general character as the findings in

favor of defendant Rosenthal, The Court finds that

plaintiffs have failed to establish the allegations of their

complaint against the defendant Date; that the contract

of February 1, 1900, referred only to property possessed

by Date at the time of the execution of the contract;

that the property in dispute was located and acquired

subsequent to the execution of the contract, and was

not included therein; that the oral agreements alleged

to have been made in August, 1900, are not supported
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by the evidence; that the allegations of fraud and con-

spiracy were not established; and, finally, that Date

established his interest in the property in controversy,

and that he is tlie owner of and entitled to the imme-

diate possession of certain interests therein. Here, we

submit, are findings on all the material issues, and

appellants' objections thereto are not well taken.

b. The findings in favor of defendant Date are not

contrary to the evidence.

So far as the agreement of February 1, 1900, is con-

cerned, it is nothing more than the present transfer by

Date of an undivided one-half of properties then pos-

sessed by him in Alaska in consideration of supplies

furnished. It was distinctly understood, and it was the

intention of the parties, that Roberts, Finn and Jilson

were to have no interest in any locations made by Date

subsequent to the date of the agreement (Tr. pp. 212,

219).

Comipg to the alleged oral agreements of August,

1900, the only witness who testifies that they weie

made is Roberts himself. Date testifies that he decid-

edly did not acknowledge to Roberts that Roberts had

an interest in the claims in controversy; that he made

no such agreement as Roberts claimed; that no conver-

sation ever took place in which Date said he had located

the claims in dispute with the intention of giving

Roberts an interest in them (Tr. pp. 222, 235-238).

His testimony is supported by that of the witnesses

Robt. T. Heron (Tr. pp. 255, 256), Mrs. Date (Tr. pp.

247, 249), Cole (Tr. p. 179), Fish, Sr. (Tr. pp. 203,

204), and Crary (Tr. p. 263). We submit, the evidence
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amply supports the finding "that the amendments and

** modifications alleged to have been made in August,

" 1900, to said contract of February 1, 1900, and set

" out in the sixth and seventh paragraphs of plaintiflfs'

" amended complaint, are not sustained by the evi-

" dence" (Tr. p. 94).

So far as the provisions, supplied by Fish Brothers

during the last four months of 1900, are concerned, and

amounting to $172.02, the witness Wheat, who had

been chief clerk for Fish Brothers during the time that

the supplies were furnished, testified that it is a fact

that he presented the bill for these supplies to Date

and asked him to pay it (Tr. p. 193). Furthermore, it

is not in evidence that Roberts ever paid the bill.

It is, we submit, unnecessary to prolong this brief

by a further discussion of the testimony. Upon all the

material points it is in direct conflict.

This Court will, therefore, accept the findings of

the trial Court without any particular discussion or re-

view of the evidence. In its opinion, after argument by

counsel for the respective parties, the trial Court said

(Tr. p. 265):

" This is one of these cases where the state of

facts set forth b}^ the parties is directly in dispute

on either side. On all the important featw'es there

is a square contradiction as between the witnesses

y

In Lilienthalv. McCormick^ 117 Fed. 89, his Honor

Judge Hawley, at page 97, said:

" The several findings of fact contained in the

decree—especially the finding that the defendants,

McCormick et al., have failed and refused to de-

liver 'unto the complainants' the property which
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by the contract they agreed to deliver—will be ac-

cepted by this Court as correct without any par-

ticular discussion or review of the evidence. The
evidence is in mauy respects conflicting upon
several points, and in such cases the general rule

of law upon this subject is well settled that the

findings of the Court below upon facts will not be
disturbed unless the appellate Court can clearly

see that it is opposed to the weight of the evi-

dence, or uuless some obvious error or mistake is

clearly shown. Railroad Co. v. Ristine^ 77 Fed.

58; Trust Co. v. McClure., 78 Fed. 209; Lansing v.

Stanisics^ 94 Fed. 380; Harding v. Hart, 113 Fed.

304, 30G; Crawford v. Neal, 144 U. S. 585; Furrer
V.Ferris, 145 U. S. 132, 134; Warren v. Keep,
155 U. S. l65."

In Metropolitan Nat. Bank of Pittsburg v. Rogers.,

63 Fed. 776, the Court said, at page 779:

" When the law has charged a tribunal with the

duty of examining the testimony and ascertaining

the facts, its determination is, and must be, a

finality, unless it be made to appear that such
findings were contrary to the weight of the testi-

mony. To sa3^ the proofs would permit a contrary
finding, and ask the Court to so find, will not
avail. The facts having been ascertained by the

tribunal whose duty it was to find them, they will

not be set aside 'unless clearly in conflict with the

weight of the evidence upon which they were
made.' That such is the weight given to find-

ings of facts in federal tribunals, Kimberly v.

Anns, 129 U. S. 525, 9 Sup. Ct. Rep. 355;

Camden w. Stuart, 144 U. S. 105, 12 Sup. Ct. Rep.
585; Crawford v. Neal, 144 U. S. 585, 12 Sup. Ct.

Rep. 759; Tilghman v. Proctor, 125 U. S. 137, 8

Sup. Ct. Rep. 894; Callaghanv. Myers, 128 U. S.

619,9 Sup. Ct. Rep. 177; and Furrer v. Ferris^

145 U. S. 132, 12 Sup. Ct. Rep. 821; and (in Penn-
sylvania) Logue's Appeal, 104 Pa. St. 141—will

show. Certainly equal, if not greater, weight should
be given to such findings where a court, not dele-
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gating its power to a master, has itself weighed the

testimony, and ascertained the facts, as is here the

case. Tested by this standard, the findings of the

Court must stand."

See also:

Mann v. Keene Guaratity Sav. Bk., 86 Fed. 51,

53;

National Hollow B. B. Co. v. Interchangeable B.

B.Co., 106 Fed. 693, 716;

TJiallmann v. Thomas., Ill Fed. 277, 283;

Kinlock 7 el. Co. v. Western Electric Co.., 113

Fed. 652, 665;

Steams-Roger M. Co. v. Brown, 114 Fed. 939,

943.

(3.) The decree is supported by the findings offact.

It is contended that, even if the findings are

sufficient in form and substance they do not cover all

the material issues, because there is no finding on the

averment in paragraph 8 of the amended complaint

(Tr. p. 38) that the claims in dispute were located and

acquired by Date and Rosenthal in their own names

through conspiracy and fraud while Date and Rosen-

thal were living on supplies furnished by Roberts. To

this criticism we think the language of the finding is a

sufficient answer: "that plaintiffs have failed to estab-

" lish the allegations of fraud and conspiracy alleged

" against Fred J. Date and Louis Rosenthal in the

'* eighth paragraph of plaintiffs amended com-

" plaint" (Tr. p. 94).

In conclusion, we respectfully submit, that the trial

Court made no errors in its rulings on the evidence;
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that, if there were auy errors they were harmless; that

the result of the action has not been affected by the re-

jection or admission of any evidence; that the plaintiff

Roberts made a written agreement to furnish supplies

in consideration of receiving an undivided half-interest

in certain properties then owned by defendant Date;

that these properties consisted of eleven mining claims

on Pole Gulch, Red Mountain and Gold Canyon Creek

(Tr. p. 219); that he must be held to the terms of his

written agreement; that he cannot establish an interest

in other properties located subsequent to the date of the

written agreement and which were not included therein

nor affected thereby, and that he did not prove the oral

agreements whereby he claimed to have acquired that

interest. Finall^^, we respectfully submit, that the de-

cree appealed from is according to law; that it is sup-

ported by the findings of fact; that it is in accordance

with the justice and merits of the cause, and that it

should be affirmed, with costs.

T. J. DONOHOE,

T. R. Lyons,

E. S. PiLLSBURY,

Alfred Sutro,

Attorneys for Appellees.

Dated, San Francisco, October 28, 1902.
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Indictment.

United States of America,

District of Washiiigton,

United States District Court,

June Term, 1902.

The Grand Jurors of the United States, chosen, se-

lected and s^vorn in and for the said District of Wash-

ington, upon their oaths present: That Ed. Sims and

Louis Hansen, whose other or true names are to the

Grand Jurors unknown, late of the town of Port Town-

send, county of Jefferson, State and District of Washing-

ton, on the loth day of February, 1902, at the city and

port of Seattle, county of King, State and District of

Washington, did unlawfully and knowingly land, and ai<l

and abet in landing in the United States, from a certain

foreign steamship and vessel known and called the ''Wil-

helraina," then lying at the port (»f Port Townsend,

county of Jefferson, and State of Washington, three cer-

tain male Chinese laborers, each of whom was not law-

lully entitled to enter the United States, to wit. Chin

John, Tom Dip and Wong Ilinoj, whose true names and a

better description of whom are to the Grand Jurors un-

known, each and all of said Chinese laborers above

named having immediately theretofore been brought into

the United States at the port of Port Townsend on said

steamship and vessel from the Empire of China, contrary

to the form of the statute in such case made and pro-

vided, and against the peace and dignity of the United

States.
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And the CJi'tiiul Jurors siforosaid, upon their oaths

aforesaid do further present: That Ed. Sims and Louis

Hansen, whose other or true names are to the Grand

tJurors unknown, late of the town of Port Townsend,

county of Jefferson, State and District of Washington,

on the 15th day of February, 1902, at the city and port

of Seattle, county of King, State and District of Wash-

ington, did unlawfully and knowingly land, and aid and

abet in landing, in the United States, from a certain for-

eign steamship and vessel known and called the "Wil-

helmina,*' then lying at the port of Port Townsend,

county of Jefferson, and State of Washington, three cer-

tain male Chinese laborers, to wit. Chin John, Tom Dip

and Wong Hing, whose other or true names and a better

description of whom are to the Grand Jurors uuknown,

and each and all of said Chinese laborers being then and

there not lawfully entitled to enter the United States,

and each of said Chinese laborers never having been in

the United States on or prior to the 6th day of Aug-ust,

1882, or at all, and said Chinese laborers and each of

them then and there being without laborers' identifica-

tion return certificates, and none of said Chinese laibor-

ers at the time of landing and being landed and entering

the United States, producing to any officer of the cus-

toms of said or other port a laborers' identification

return certificate, and each and all of said Chinese labor-

ers having immediately theretofore been brought into

the United States on said steamship and vessel from the

Empire of Japan on the voyage and trip of said vessel

which terminated at said port of Port Townsend, she,

the said vessel, on said voyage, having been bound and
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destined for the United States and said port of Port

Townsend and not having come within the jurisdiction

of the United States by reason of being in distress or on

account of stress of weather, and said vessel and steam-

ship having- come to the United States and the said port

of Port Townsend for a cargo, and not touching or having

touched at said port on a voyage to any foreign port or

place, contrary to the form of the statute in such case

made and provided, and against the peace and dignity

of the United States.

WILSON R. GAY,

United States Attorney.

EDWAKD E. CUSHMAN,
Assistant United States Attorney.

Witnesses:

HARRY LEHR.

THOMAS De LANEY.

CHIN JOHN.

[Endorsed] : Indictment for Violation Sec. 11, Act

July 5, 1884. A true bill. R. W. G rover, Foreman

Grand Jury. Presented to the Court by the Foreman of

the Grand Jury in open Court, in the presence of the

Grand Jury and filed in tlie United States District Court.

June 7, 1902. R. M. Hopkins, Clerk.
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Ill the United Stntt\s District Court for the District of Wash-

imjton, Northern Division.

1J^'1TED STATES OF AMEKICA,
Plaintiff

vs.

ED. SIMS and LOUIS HANSEN,
Defendants.

No. 2,290.

Demurrer to Indictment.

Now come the defendants in this ranso, by their coun-

sel, A. y\,'. Buddress, and demnr to the first count of the

indictment herein filed against them, on the ground that

the same does not state facts sufficient to constitute any

offense against the laws of the United States of x\m erica.

And now come the defendants in tliis cause by their

counsel, A. \\. Buddress, and demur to the second count

of the indictment herein filed against them, on the

ground that the same does not state facts sufficient to

constitute any offense against the laws of the United

States of America.

A. W. BUDDRESS,

Attorney and Counsel for said Defendants.

Service of the within demurrer acknowledged this 10th

da\ of June, 1902.

EDWARD E. CUSHMAN,

Assistant United States Attorney.



Tliv Thiltcd Statcfi of Amrrica. 5

[Endorsed]: DeimiiTcr to Indictment. Filed in the

United Stcates District Court, District of Washington.

June 10, 1902. R. M. Hopkins, Clerk. U. M. Walthew,

Deputy.

2,29(^

Tuesday, June 10, 1902.

Disliict Court Journal, volume 7, page 375.

UNITED STATES,

vs.

ED. SIMS and LOUIS HANSEN.

Order Overruling Demurrer to Indictment.

Now on this day this cause coming on to be heard upon

defendants' demurrer to the indictment, the Court, after

hearing arguiuent of respective counsel, and being suffi-

ciently advised in the premises, overrules said demurrer.

To which ruling of the Court defendants except and their

exceptions are allowed.

Tuesday, June 10, 1902.

District Court Journal, volume 7, page 37fi.

i:nited states,

vs. . >L*,290.

ED. SIMS and LOUIS HANSEN.

Arraignment and Pleas.

Now on this day into open court come the said de-

fendants for arraignment, and each being asked by the
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Court if the iiaiiic by which he is indicted is his true

name, replies, "It is." AVhereupon the indictraeut is

read to them, and they each here and now enter a plea

of not guilty to the charge in the indictment herein

against him.

Tuesday, June 24, 1902.

District C'ourt Journal, volume 7. page 392.

UNITPJU STATES,

v«. 1-2,290,

ED. SIMS and LOUIS HANSE^\

Trial.

Now on this 24th day of June, 1902, this cause comes

on regularly for trial in open court, plaintiff being pres-

ent by E. E. Cushman, Esq., Assistant United States At-

torney, and the defendants present in their own proper

persons and accompanied by their attorney, A. W. Budcl-

ress, Esq., a jury being called, come and answer to their

names as follows: E. T. Cornell, H. E. Maltby, Wm. Hall,

Otto Kalso, R. J. Atwell, Thos. Evans, R. T. Hudson, J.

H. Fellows, D. H. Le Gate, J. ¥. Lowe, Capt. Jas. Mor-

gan, W. P. Carwile—twelve good and lawful men, duly

empaneled and sworn; the trial proceeds by the exam-

ination of witnesses on the part of the plaintiff, as well

as on behalf of the defendants.

And now, the hour of adjournment having arrived, by

consent of parties it is ordered by the Court that this

cause be and is hereby continued until ten o'clock Thurs-
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day morning', the 26th day of June, 1902; and the Court,

having cautioned the jury in this cause, they are allowed

to separate until that hour.

Thursday, June 2(1, JH02.

District Court Journal, volume 7, page 393.

i;nited states,
i

vs. 1 2,290.

ED. SIMS and LOUIS HANSEN,

Trial (Continued).

And now, tbc lionr of ton o'clock A. M. having arrived,

the plaintiff being present by E. E. Cushman, Assistant

United States Attorney, and the defendants prt^sent in

their own proper persons, accompanied by their attor-

ney, A. W. Buddress, Esq., the jury being called all an-

swer to their names all being present in their box, this

cause proceeds by the further examination of witnesses

on behalf of the defendants and by the argument of

counsel for plaintilf until the close thereof, defendants

waiving argument.

Whereupon the jury are duly charged by the Court and

retire in charge of a sworn olficer to deliberate.

And now on this same day the jury return into oi)en

court, all being present in their box, when through their

foreman they present the following verdict: "We, the
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jury Id the aibove-entitled action, do find the defendants

guilty as chargied in the indictment herein against them.

D. n. Le GATE,

Foreman."

Whereupon the jury are duly discharged from further

consideration of this cause.

In the District Court of the United States for the District of

Washington, Northern Division.

UNITED STATES, "i

vs. j^IS^o. 2,290.

,ED. SIMS and LOUIS HANSEN,

. Verdict.

We, the jury in the above-entitled action, do find the

defendants guilty as charged in the indictment herein

against them.

D. n. Le GATE,

Foreman.

[Endorsed]: Verdict. Filed June 26, 1{>02. K. M.

Hopkins, Clerk. By A. N. Moore, Deputy.



The United States of America.

In the Ihiitcd States District Court for the District of Wash-

ington, Northern Division.

UNITED STATEs=5,

Plaintiff,

vs.

ED. SIMS and LOUIS HANSEN,
Defendants.

Motion for New Trial.

Now come the defendants in this cause, by their under-

signed attorney, and move this Honorable Court to va-

cate and set aside the verdict of the jury herein against

them and to grant a new trial to them on the following

grounds, to wit:

1. Misconduct of the jury.

2. Accident and surprise.

3. Errors of law occurring during the trial and ex-

cepted to by the defendants.

4. That the verdict is contrary to the law and evi-

dence.

This motion is based on the records, files and the min-

utes of the court herein and upon sucli other proof as

the Court may deem admissible herein.

A. W. BUDDHESS,

Attorney for Defendants.

Received copy within motion.

Seattle, June 30, 1902.

EDWARD E. CUSHMAN,

Assistant United States Attorney.
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[Endorsed]: Motion for New Trial. Filed in the

United States District Court, District of Washing-ton.

June 30, 1902 R. M. Hopkins, Clerk. H. M. Walthew,

Deputy.

In the United States District Courts for the District of Wash-

ington, 'Northern Division.

UNITED STATES,

Plaintiff,

vs.

ED. SIMS and LOUIS HANSEN,
Defendants.

Motion in Arrest of Judgment.

Now come the defendants in this cause, by their under-

signed attorney, and move this Honorable Court to ar-

rest the judgment herein, against them, on the following

ground, to wit:

That the facts stated in the indictment herein against

them do not constitute an offense or misdemeanor.

A. W. BUDDEESS,
Attorney for Defendants.

Due service of the foregoing acknowledged this 3d

day of July, 1902.

E. E. CUSHMAN,
United States Attorney.

[Endorsed] : Motion in Arrest of Judgment. Filed in

the United States District Court, District of Washing-

ton. July 3, 1902. R. M. Hopkins, Clerk. H. M. Wal-

thew, Deputy.
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Thursday, July 3, 1902.

District Court Journal, volume 7.

UNITED STATES, ^

vs. 12,290.

ED SIMS and LOUIS HANSEN.

Order Denying Motion for New Trial.

Now, on this day this cause comiuf;- on to be heard up-

on defendants' motion for a new trial herein, the Court,

after hearing argument of respective counsel, and be-

ing suflficiently advised in the premises, denies said mo-

tion. To which ruling of the Court, in denying said mo-

tion for a new) trial defendants except, and their excep-

tions are allowed.

Thursday, July 3, 1902.

District Court Journal, volume 7.

UNITED STATES,

vs. 5^ No. 2,290.

ED. SIMS and LOUIS HANSEN.

Order Denying Motion in Arrest of Judgment.

Now, on this day, this cause coming on, to be heard

upon defendants' motion in arrest of judgment, filed

herein, the Court, after hearing argument of respective

counsel, and being sufficiently advised in the premises,

denies said motion. To which ruling of the Court de-

fendants except, and their exceptions are allowed.
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Thursday, July 3, 1902.

Register of Judgments, District Court, vol. 1, page 348.

UNITED STATES,

vs.

'

12,2-90.

ED. SIMS and LOUIS HANSEN.

Sentence.

Come now, this 3d day of July, 1902, the said defend-

ants, Ed. Sims and Louis Hansen, into open court, for

sentence, and] being informed by the Court of the indict-

ment herein against them, and of their conviction of rec-

ord herein, they are asked whether they have any legal

cause to show why sentence should not be passed and

judgment had against them, they nothing say, save as

they before have said.

Wherefore, by reason of the law and the premises, it

is considered by the Court that the said defendants, Ed.

Sims and Louis Hansen, and each of them, be punished

by being imprisoned, in the County Jail, of Jefferson

County, Washing^ton, or in such other place as may be

hereafter provided for the imprisonment of offenders

against the laws of the United States, for the term of

sixty (60) days, from and after this date. And that each

of said defendants pay a fine of one hundred dollars

(flOO), and one-half the costs of this prosecution to be

taxed, and that execution issue therefor, and that said

defendants be further imprisoned in said county jail, un-

til such fine and costs are paid, or until they shall be

otherwise discharged, by due process of law.

And the said defendants, Ed. Sims and Louis Hansen

are now hereby ordered into the custody of the United

States Marshal, to carry this sentence into execution.
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In the United mates District Court, for the District of Wash-

mgton, Northern DiA)ision.

UNITED STATES,
Plaintiff,

vs. yNo. 2,290.

ED. SIMS and LOUIS HANSEN.
Defendants.

Order for Bail.

In this cause, on motion of counsel, for the above-

named defendants, it is ordered that on their appeal,

each of the defendants be admitted to bail, in the sum

of one thousand dollars (|1,000) each, with sufficient

surety or sureties, their recognizance to be conditioned

as required by law, and that on the giving of bail on the

said appeal, by either of the said defendants, the Judg-

ment and sentence rendered and imposed in the before-

entitled cause, as to him be stayed and superseded till

the said appeal shall be determined.

Done in open court, this 9th day of July, A. D. 1902.

C. H. HANFOED,
Judge

The foregoing order for recognizance received this 9th

day of July, 1902.
,

JESSE A. FKYE,

United States District Attorney.

[Endorsed]: Order for Bail. Filed in the United

States District Court, District of Washing-ton. July 9,

1902. R. M. Hopkins, Clerk. H. M. Walthow, Deputy.
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In the United States District Courts for the District of Wash-

ington, Northern Division.

UNITED STATES,

Plaintifl,

vs-
V No. 2,290.

ED. SIMS and LOUIS HANSEN,
Defendants.

Petition for Writ of Error and Order Allowing Same.

To the Honorable Judges of the United States Circuit

Court of Appeals, for the Ninth Circuit:

The above-named defendants, jointly and severally, by

their undersigned attorney, complain that in the record

and proceedings, had in the before-entitled cause, in the

verdict therein, and in the judgment and sentence ren-

dered in said cause against said defendants, in the said

District Court of the United States, for the District of

Washington, Northern Division, on the 3d day of July,

A. D. 1902, manifest error hath happened to the great

damage of said defendants, and each of them; and they

respectfully pray that their appeal be allowed, and that

a writ of error issue to correct the said errors com-

plained of, and to reverse and annul the said judg)Dent

and sentence against them, and each of them, according

to law. Your petitioners also respectfully state that

they have this day filed herewith their assignment of



The United States of America. 15

errors committed by the Court below in i^Aid cause, and

inteuded to be urged by your petitioners, as plaintiffs in

error, in the prosecution of this suit in error against the

United States.

Dated this 9th day of July, 1902.

A. W. BUDDEESS,

Attorney for Defendants.

The foregoing petition on appeal is granted and the

claim of appeal therein made allowed. Let a writ of

error issue as prayed for in said petition.

Dated 9th day of July, 1902.

C. H. HAN.FORD,

United States District Judge.

Received copy of the foregoing petition for writ of

error and order, this 9th day of July, 1902.

JESSE A. FRYE,

United States District Attorney.

[Endorsed] : Petition for Writ of Error. Filed in the

United States District Court, District of Washington.

July 9, 1902. R. M. Hopkins, Clerk. H. M. Walthew,

Deputy.
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In the United States District Courts for the District of Wash-

ingtonj Northern Division.

UNITED STATES,

Plaintiff,

^«*
> No. 2,290.

ED. SIMS and LOUIS HANSEN,
Defendants.

Assignment of Errors.

The above-named defendants, by their undersigned at-

torney, allege that, in the record and proceedings herein

in this court, there is manifest error, in this, to wit:

1. In overruling defendants' demurrer herein filed to

the first and second counts of the indictment herein

against them.

2. In overruling defendants' motion, herein filed, in

arresft of judgTuent herein against them.

3. In passing judgment and sentene«? herein on said

defendants.

Wherefore, the defendants, jointly and severally, pray

that the foregoing assignment of errors be entered upon

the record of this cause and court; and defendants, joint-

ly and severally, pray that upon the hearing of this ap-

peal, that the judgment and sentence against them, and

each of them, be, in all things, reversed, annulled and

set aside, and that they be discharged.

Dated this 9th day of July, 1902.

ED. SIMS,

LOUIS HANSEN,
Defendants and Appellants.

A. W. BUDDRESS,

Attorney for Defendants and Appellants.
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Copy of the foregoing assignment of errors received

this 9th day of July, 1902.

JESSE A. FKYE,
United States District Attorney.

[Endorsed]
: Assignment of Errors. Filed in the Uni-

ted States District Court, District of Washington. July

9, 1902. R. M. Hopkins, Clerk. H. M. Walthew, Dep-

uty.

Recognizance of Ed. Sims.

Be it remembered, that we, Ed. Sims, as principal, and
F. Al. Bartlett, Imogene K. Bartlett, his wife, and Emil
J. Klinger, unmarried, as sureties, are held and firmly
bound, and acknowledge ourselves to be indebted unto
the United States of America, in the full and just sum
of one thousand (11,000) dollars, to be paid to the United
States of America, for the payment of which, well and
truly to be made, we bind ourselves, our and each of our
heirs, executors and administrators, jointly and sever-

ally, and firmly by these presents. Sealed with our
seals and dated this 10th day of July, in the year of our
Lord, one thousand nine hundred and two.

Now, the condition of the foregoing obligation is such,

that whereas lately, at the June term, A. D. 1902, of

the United States District Court, for the District of

Washington, Northern Division, in a suit pending in

said court, between the United States of America, plain-

tiff, and Ed. Sims and Louis Hansen defendants, judg-

ment and sentence was rendered against the said defend-
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ants, Ed. Sims and Louis Hansen, on the 3d day of July,

A. D. 1902; and whereas, the said defendants have ob-

tained a writ of error from the United States Circuit

Court of Appeals, for the Ninth Circuit, to reverse said

judgmenft and sentence in the aforesaid suit; and where-

as a citation, directed to the United States of America,

citing and admonishing the said United States, to be

and appear in the said United States Circuit Court of

Appeals, for the Ninth Circuit, at the City of San Fran-

cisco, thirty (30) days after the date of said citation, and

which citation has been duly served as provided by law

:

Now, therefore, if the said Ed. Sims shall appear in

the said United States Circuit Court of Appeals, for the

Ninth Circuit, on the first day of the next term thereof,

and from day to day thereafter, during said term, and

from term to term, and from time to time until finally

discharged therefrom, and shall abide by and obey all

orders made by the said United States Circuit Court of

Appeals, for the Ninth Circuit, in said cause, and shall

surrender himself in execution of the judgment and sen-

tence appealed from as said Court may direct, if the

judgment and sentence of said District Court against

him shall be affirmed by the said United States Circuit

Court of Appeals, for the Ninth Circuit, then the fore-

going obligation to be void; but otherwise, to be and re-

main in full force, virtue and effect.

ED. SIMS. [Seal]

F. AL. BARTLETT. [Seal]

IMOGENE K. BARTLETT. [Seal]

EMIL J. KLINGER. [Seal]
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Taken and acknowledged before me the day and year

first above written.

[Seal U. S. Com'r] J. A. KUHN,

United States Commissioner, for the District of Wash-

ington.

United States of America,

District of Washington, ^^s.

Northern Division. 1

F. Al. Bartlett, being first duly sworn, on oath says:

That he is one of the sureties on the foregoing- recogniz-

ance; that he resides at Port Townsend, county of Jeffer-

son, State of Washington; that he is a freeholder in

said Jefferson County, and that he is worth the sum of

two thousand dollars, in property, subject to execution

and sale, situated in said county and State, over and

above all of his debts and liabilities.

F. AL. BARTLETT.

Subscribed and sworn to before me this 10th day of

July, A. D. 1902.

[Seal U. S. Com'r] J. A. KUHN,

United States Commissioner, for the District of Wash-

ington.

United States of America,

District of Washington,

Northern Division.

>ss.

Emil J. Klinger, being first duly sworn, on oath says:

That he is one of the sureties on the foregoing recog-

nizance; that he resides at Port Townsend, county of

Tefferson, State of W^ashington; that he is a freeholder
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in said Jefferson County, and that he is worth the sum

of two thousand dollars, in property, subject to execu-

tion and sale, situated in said county and State, over and

above all of his debts and liabilities.

EMIL J. KLINGER.

Subscribed and sworn to before me this 10th day of

July, A. D. 1902.

[Seal U. S. Com'r]; J. A. KUHN,
United States Commissioner, for the District of Wash-

ington.

Approved July 11, 1902.

C. H. HANFORD,
Judge.

Copy of the foregoing recognizance, received this 10th

day of July, 1902. ,

EDWARD E. CUSHMAN,
Assistant United States District Attorney.

[Endorsed] : Recognizance of Ed. Sims. Filed in the

United States District Court, District of Washington.

July 11, 1902. R. M. Hopkins, Clerk. H. M. Walthew,

Deputy.

Recognizance of Louis Hansen.

Be it remembered, that we, Louis Hansen, as princi-

pal, and F. Al. Bartlett, Imogene K. Bartlett, his wife,

qnd Emil J. Klinger, unmarried, as sureties, are held and

iirmly bound, and acknowledge ourselves to be indebted

unto the United States of America in the full and just

sum of one thousand (|1,000) dollars, to be paid to the
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United States of Anioricji, for the payment of which, well

;md truly to be made, w<' bind ourselves, our and each of

our heirs, executors and administrators, jointly and sev-

erally, and firmly by these presents. Sealed with our

seals and dated this 10th day of July, in fhe year of our

,Lord one thousand nine hundred and two.

Now, the condition of the foregoing obligation is such,

that, whereas lately, at the June term, A. 1). 11)02, of the

United States District Court for the District of Wash-

ington, Northern Division, in a suit pending in said court,

between the United States of America, plaintiff, and Ed.

Sims and Louis Hansen, defendants, judgment and sen-

tence was rendered against the said defendants Ed. Sims

and Louis Hansen on the 3d day of July, A. D. 1902; and

whereas, the said defendants have obtained a writ of

error from the United States Circuit Court of Appeals

for the Ninth Circuit to reverse said judgment and sen-

tence in the aforesaid suit; and whereas, a citation di-

rected to the United States of America, citing and ad-

monishing the said United States, to be and appear in

the said United States Circuit Court of Appeals for tlie

Ninth Circuit, at the city of San Francisco, thirty (30)

days after the date of said citation and whicli citation

has been duly served as provided by law:

Now, therefore, if the said J^ouis Hansen shall appear

in the said United States Circuit Court of Ai)pea]s for

the Ninth Circuit on the first day of the next term there-

of, and from day to day thereafter, during said term, and

from term to term, and from time to time, until finally

discharged therefrom and shall abide by and obey all or-

ders made by the said United States Circuit Court of
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Appeals for the Niiitli Oircnil, in said cause, and shall

surrender himself in execution of tlie judgment and sen-

tence appealed from as said Court may direct, if the judg-

ment and sentence of said District Court shall be af-

firmed by the said United States Circuit Court of Appeals

for the Ninth (Jircuit, then the foregoing obligation to bo

void; but otherwise, to be and remain in full force, vir-

tue and effect.

LOUIS HANSEN. [Seal]

F. AL. BAKTLETT. [Seal]

IMOGENE K. KAUTLETT. [Seal]

EMIL J. KLINGEK. [Seal]

Taken and acknowledged before me th(? da^ and year

first above written.

[Seal U. S. Com'r] J. A. KUHN,

United States (-ommissioner for the District of Wash-

ington.

United States of America,

District of Washington,

Northern Division.

>ss.

F. Al. Bartlett, being first duly sworn, on oath says:

That he is one of the sureties on the foregoing recog-

nizance; that he resides at Port Townsend, county of

Jefferson, State of Washington; that he is a freeholder

in said Jefferson County and that he is worth the sum

of two thousand dollars in property, subject to execution

and sale, situated in said county and State, over and

above all of his debts and liabilities.

F. AL. BARTLETT.
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Subscribed aud swoni to before me this 10th day of

July, A. D. 1902.

[Seal U. S. Com'r] '1. A. KUHN,

United States Commissioner for the District of Wash-

ington.

United States of America,

District of Washington,

Northern Division.

^iss.

Emil J. Klinger, being first duly sworn, on oath says:

That he is one of the sureties on the foregoing recog-

nizance; that he resides at Port Townsend, county of

Jefferson, State of Washington; that he is a freeholder

in said Jefferson County and that he is worth the sum of

two thousand dollars in property, subject to execution

and sale, situated in said county and State, over and

above all of his debts and liabilities.

EMIL J. KLINGER.

Subscribed and sworn to before me this 10th day of

July, A. D. 1902.

[Seal U. S. Com'r] J. A. KUHN,

United States Commissioner for the District of ^Vash-

ingjton.

Approved July 11, 1902.

C. H. HANFOKD,
Judge.

Copy of the foregoing recognizance received this 10th

day of July, 1902.

EDWARD E. CUSHMAN,

Assistant United States District Attorney.
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[Endorsed]; Recognizance of Louis Hansen. Filed
in the United States District Court, District of Wash-
ington. July 11, 1902. 11. M. Hopkins, Clerk. H. M.
Walthew, Deputy.

In ihe District Court of the United States for the District of

Washington, Northern Division.

UNITED STATES OF AMERICA,

Plaintiff
,

Defendant in Error,

vs. , ^, ^
^o. 2,290

ED. SIMS and LOUIS HANSEN,

Defendants,

Plaintiffs in Error.

Clerk's Certificate to Transcript.

United States of America 1
' >ss.

District of Washington. J

I, R. M. Hopkins, clerk of the District Court of the
United States for the District of Washington, do hereby

(tertify the foregoing twenty-two (22) typewritten pages,

numbered from 1 to 22, both inclusive, to be full, true

and correct copies of the record, papers and proceedings

in the above and therein-entitled cause, as such papers

and proceedings are now on file and of record in said

cause in the office of the clerk of said District Court at

Seattle, in the Northern Division of the District of Wash-
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ington, and that the same coustitute the return to the

annexed writ of error.

I further certify that the cost of preparing and certify-

ing said return to writ of error is the sura of |6.95, and

that the same has been paid to me by A. W. Buddress,

Esq., attorney for plaintifts in error above named.

In witness whereof, I have hereunto set my hand and

affixed the seal of said District Court, this 28th day of

July, A. D. 1902.

[Seal] R. M. HOPKINS,

Clerk United States District Court, District of Wash-

ington.

Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States of America, to the

Honorable, the Judge of the District Court of the

United States, for the District of Washington,

Northern Division, Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment and sentence of a plea which

is in said District Court before you, between Ed. Sims

and Louis Hansen, plaintiffs in error, and the United

states, defendant in error, manifest error hath happened

to the great damage of the said Ed. Sims and Louis Han-

. sen, plaintiffs in error, as by their complaint appears.

We, being willing that error, if any hath been, should

be duly corrected and full and speedy justice done to the

parties aforesaid, in this behalf, do command you, if judg-

ment and sentence be therein given, that then, under
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Tour seal, distinctly and oi)only, you send the record and

proceedings aforesaid, with all things concerning the

same, to the United States Circuit Court of Appeals for

the Ninth Circuit, together with this writ, so that you

have the same at the city of San Francisco, in the State

of California, on the 8tli day of August next, in the said

Circuit Court of Appeals, to be then and there held, that

the record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause further to

be done therein to correct that error, what of right and

according to the laws and customs of the United States

should be done.

Witness, the Honorable MELVILLT^ W. FULLER,

Chief Justice of the Supreme Court of the United States,

the 9th day of July, in the year of our Lord one thousand

nine hundred and two.

[Seal] A. REEVES AYRES,

Clerk of the United States Circuit Court for the District

of Washington.

By H. M. Walthew,

Deputy Clerk.

Allowed by:

C. H. HANFORD,

District Judge and one of the Judges of the United

States Circuit Court.

Copy of the foregoing writ of error received, this 9th

day of July, 1902.

JESSE A. FRYE,

United States District Attorney.
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[Endorsed]: No. 2,290. In the United States District

Court for the District of Washington, Nortlieru Division.

United States vs. Ed. Sims and Louis Hansen. Writ of

Error. Filed in the United States District Court, Dis-

trict of Washington. July 0, 1JK)2. K. M. Hopkins,

Clerk. H. M. Walthew, Deputy.

Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to the United States

and to Jesse A. Frye, its Attorney, Greeting:

You are hereby cited and admonished to be and appear

at the United States Circuit Court of Appeals for the

Ninth Circuit, to be held at the city of San Francisco, in

the State of California, within, thirty (30) days from the

date of this writ, pursuant to a writ of error filed in the

clerk's oflSice of the District Court of the United States

for the District of Washington, Northern Division,

v\ herein Ed. Sims and Louis Hansen are plaintiffs in er-

ror, and you are defendant in error, to show cause, if any

there be, why the judgment and sentence, in the said

writ of error mentioned, should not be corrected, and

speedy justice should not be done to the parties in that

behalf.

Witness, the Honorable MELVILLE W. FULLER,

(jhief Justice of the United States, the 9 th day of July,

in the year of our Lord one thousand nine hundred and

two.

[Seal] C. H. HANFORD,
United States District Judge, District of Washington.
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Copy of the foregoing citation received, this 9th day

of July, 1902.

JESSE A. FIIYE,

United States District Attorney.

[Endorsed] : No. 2,200. In the United States District

jConrt for tlie District of Washington, Northern Division.

United States vs. Ed. Sims and Louis Hansen. Citation.

Filed in the United States District Court, District of

Washington. July 9, 1902. R. M. Hopkins, Clerk. H.

M. Walthew, Deputy.

[Endorsed] : No. 874. In the United States Circuit

Court of Appeals for the Ninth Circuit. Ed. Sims and

Louis Hansen, Plaintiffs in Error, vs. The United States

of America, Defendant in Error. Transcript of Record.

Upon Writ of Error to the United States District Court

for the District of Washington, Northern Division..

Filed July 31, 1902.

F. D. MONCKTON,

Clerk.

By Meredith Sawyer,

Deputy Clerk.
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Statement of the Case.

The PlaiiUills in luror, lul Sims and Louis I lanscii,

were jointly indicted on the 7th day of June, 1902, for

the offense of unlawfully landing- three Chinese laborers

in Seattle, Washington, on the 15th day of I'^bruary,

1902, from a vessel at Port Townsend, Washington.

(Record, p. i.) The indictment consists of two counts

for the illegal landing of the same Chinamen. The de-

fendants denuirrcd to each count of the indictment on the

ground that neither (jne of them stat('s facts sufficient to

constitute an offense against the laws of the United

States, (Record, p. 4), which demurrer was overruled

(Record, p. 5). The defendants then entered a plea of

not guilty (Record, p. 5), after which they were tried and

convicted (Record, p. 8). The defendants then again

challenged the sufficiency of the indictment by a motion

in arrest of judgment on the ground stated in their de-

murrer (Record, p. 10), which motion was also denied by

the court (Record, p. 11). Each defendant was then

sentenced to 60 days' imprisonment and to pay a fine of

$100 and one-half of the costs of prosecution, (Rec. p. 12)

and that judgment and sentence they have removed to

this court by writ of error for review. The following is a

copy of the indictment :
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Indictment.

"United States of America, \

District of Washington, \

United States District Court, (

June Term, 1902. /

The Grand Jurors of the United States, chosen, selec-

ted and sworn in and for the said District of Washington,

upon their oaths present: That Ed. Sims and Louis

Hansen, whose other or true names are to the Grand

Jurors unknown, late of the town of Port Townsend,

county of Jefferson, State and District of Washington,

on the 15th day of February, 1902, at the city and port

of Seattle, county of King, State and District of Wash-

ington, did unlawfully and knowingly land, and aid and

abet in landing in the United States, from a certain for-

eign steamship and vessel known and called the "Wilhel-

mina," then lying at the port of Port Townsend, county

of Jefferson, and State of Washington, three certain male

Chinese laborers, each of whom was not lawfully entitled

to enter the United States, to wit. Chin John, Tom Dip

and Wong Hing, whose true names and a better descrip-

tion of whom are to the Grand Jurors unknown, each and

all of said Chinese laborers above named having immedi-

ately theretofore been brought into the United States at

the port of Port Townsend on said steamship and vessel

from the Empire of China, contrary to the form of the

statute in such case made and provided, and against the

peace and dignity of the United States.

And the Grand Jurors aforesaid, upon their oaths

aforesaid do further present : That Ed. Sims and Louis
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Hansen, whose other or true names arc to the Grand Ju-

rors unknown, late of the town of Port Townsend, county

of Jefferson, State and District of Washington, on the

15th day of February, 1902, at the city and port of Se-

attle, county of King, State and District of Washington,

did unlawfully and knowingly land, and aid and abet in

landing, in the United States, from a certain foreign

steamship and vessel known and called the "Wilhelmina,"

then lying at the port of Port Townsend, county of Jeff-

erson, and State of Washington, three certain male

Chinese laborers, to wit, Chin John, Tom Dip and Wong
Hing, whose other or true names and a better description

of whom are to the Grand Jurors unknown, and each and

all of said Chinese laborers beingf then and there not law-

fully entitled to enter the United States, and each of said

Chinese laborers never having been in the United States

on or prior to the 6th day of August, 1882, or at all, and

said Chinese laborers and each of them then and there

beincr without laborers' identification return certificates,

and none of said Chinese laborers at the time of landing

and being landed and entering the United States, produc-

ing to any officer of the customs of said or other port a

laborers' identification return certificate, and each and all

of said Chinese laborers having immediately theretofore

been brought into the United States on said steamship

and vessel from the Empire of Japan on the voyage and

trip of said vessel which terminated at said port of Port

Townsend, she, the said vessel, on said voyage, having

been bound and destined for the United States and said

port of Port Townsend and not having come within the

jurisdiction of the United States by reason of being in
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distress or on account of stress of weather, and said ves-

sel and steamship having come to the United States and

the said port of Port Townsend for a cargo, and not

touching or having touched at said port on a voyage to

any foreign port or place, contrary to the form of the

statute in such case made and provided, and against the

peace and dignity of the United States.

WILSON R. GAY,
United Slates Attorney.

EDWARD E. CUSHMAN,
Assistant United States Attorney.

" Witnesses

:

HARRY LEHR.
THOMAS De LANEY.
CHIN JOHN.

"[Endorsed]: Indictment for Violation Sec. ii. Act

July 5, 1884. A true bill. R. W. Grover, Foreman

Grand Jury. Presented to the Court by the Foreman of

the Grand Jury in open Court, in the presence of the

Grand Jury and filed in the United States District Court,

June 7, 1902. R. M. Hopkins, Clerk."

(Record, pp. 1-2-3.)

The following is a copy of the Assignment of Errors

(omitting the formal parts), to wit

.

Assignment of Errors.

I. "In overruling defendants' demurrer herein filed to
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the first and second counts of the indictment herein

against them.

2. *' In overruling defendants' motion, herein filed, in

arrest of judgment herein against them.

3. "In passing judgment and sentence herein on

defendants."

(Record, p. 16.)

An Indictment For The Violation of

An Expired Act.

This is an attempt to punish the defendants for the

violation of a temporary act after its expiration. The

indictment is for the violation of Sec. 11, of the Act of

July 5, 1884, {23 Stat. p. 115) which is as follows :

"That any person who shall knowingly bring into or

cause to be brought into the United States by land, or who

shall aid or abet the same, or aid or abet the landing in

the United States from any vessel, of any Chinese person

not lawfully entitled to enter the United States, shall be

deemed guilty of a misdemeanor, and shall on conviction

thereof, be fined a sum not exceeding one thousand dol-

lars, and imprisoned for a term not exceeding one year."

The foregoing is an amendment of the corresponding

section of the original Chinese Exclusion Act of May 6,

1882 (22 Stat, at Large, p. 58). By the express terms of

the original, and the amendatory Act, the exclusion of
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Chinese laborers was only prohibited for the period of ten

years, but before the expiration of the ten years, by the

Act of May 5, 1892, (27 Stat. p. 25) Congress re-enacted

all Chinese exclusion laws for another period of ten years

by the following section to which appellants call special

attention :

"That all laws now in force prohibiting and regulating

the coming into this country of Chinese persons and per-

sons of Chinese descent are hereby continued in force for

a period of ten years from the passage of this Act."

It will therefore be seen that all the Chinese exclusion

laws which were in force, on the 15th day of February,

1902, at the time of the alleged commission of the offense

by the defendants, were only temporary statutes, and by

their own terms expired on the 4th day of May, 1902 ;

that is, more than a month before the defendants were

indicted. And by the foregoing assignment of errors, the

Plaintiffs in Error, raise but two principal questions for

the decision of this court on this appeal ; namely : First,

the power of the court to try and sentence the defendants

for the violatian of a temporary i\ct after its expiration,

and, Second, the sufficiency of the indictment. We think

that the court had no power to try or sentence the de-

fendants, and that neither one of the counts in the indict-

ment states facts sufficient to constitute an offense, and

that the court erred in overruling the demurrer to the in-

dictment, and in denying the motion in arrest of

judgment, and also in entertaining jurisdiction to try and

sentence the defendants, for the following, among other,

reasons

:
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Reasons For Reversal of Judgment.

1. That all the Chinese exclusion acts which were in

force at the time of the alleged commission of the offense

by the defendants had expired before the indictment, and

consequently, that the court had no power to try or sen-

tence the defendants,

2. That the indictment is insufficient for the reason

that the facts which constitute the "landing" of the

Chinamen are not pleaded in the indictment.

3. That the law does not punish the taking of Chinese

laborers, who are already in this country, from one

American port to another, but the indictment charges

that the three Chinamen had already unlawfully entered

the United States at Port Townsend, before their alleo-ed

landing by the defendants, from Port Townsend to

Seattle.

4. That there is a repugnancy between the different

parts of the same counts which renders the indictment

fatally defective, in this : That each count first charges

the defendants as principals, and immediately following as

accessories in the commission of the same offense, at the

same time, which is a physical impossibility.

5. That the indictment is fatally defective, for the rea-

son that it does not charge that the defendants knew that

these Chinamen were not legally entitled to enter the

United States at the time they were alleged to have been

landed by the defendants at Seattle.
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First Reason For Reversal.

Because, all the Chinese exclusion acts which were in

force at the time of the alleged commission of the offense

by the defendants had expired before the indictment, and

consequently, that the court had no power to try or sen-

tence the defendants.

The Irresistible, 7 Wkeaton 551;

Yeaton v. U. S., 5 Cranch 281;

Moore v. U. S., 29 C. C. A. 269, 85 Fed. 465;

U. S. V. Tynen, 11 Wall 88.

The government may contend, however, that after the

commission of the alleged offense, all the Chinese exclu-

sion laws were re-enacted on the 29th day of April, 1902,

which was a few days before their expiration ; but we

shall refute this ill-founded contention later, and we shall

now argue this case first as if this last re-enactment of the

Chinese exclusion laws had not been passed, or could not

be made applicable to the defendants, after the commis-

sion of the alleged offense.

In the case of Yeaton v. U. S., 5 Cranch 281, the

United States Supreme Court, speaking through Chief

Justice Marshall, said:

" /f has long been settled, on general principles, that af-

ter the expiration or repeal of a law, no penalty can be

enforced, nor punishment inflicted, for violations of the

law committed while it ivas in force, unless some special

provision be made for that purpose by statute.'' And this

rule was followed and applied by the United States Su-
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1

preme Court in The Irresistible, 7 Wheaton, 551 ; and in

U. S. V. Tynen, 11 Wall. 88; and by the United States

Court of Appeals for the Eighth Circuit, in the case of

Moore v. U. S., 29 C. C. A. 269, 85 Fed. 465.

In 18 17, Congress passed the following temporary act:

''An Act more fully to preserve the neutral relations of

the United States"

Sec. I. "That if any person shall, within the limits of

the United States, fit out and arm, or attempt to fit

out and arm, or procure to be fitted out and armed,

or shall knowingly be concerned in the furnishing,

fitting out or arming, of any such ship or vessel, with

intent that such ship or vessel shall be employed in

the service of any foreign prince or state, or of any

colony, district or people, to cruise or commit hostil-

ities, or to aid or co-operate in any warlike measure,

whatever, against the subjects, citizens, or property,

of any prince or state, or any colony, district or peo-

ple, with whom the United States are at peace, every

such person so offending shall, upon conviction, be

adjudged guilty of a high misdemeanor, and shall be

fined and imprisoned at the discretion of the court in

which the conviction shall be had, so as the fine to

be imposed shall in no case be more than ten thou-

sand dollars, and the term of imprisonment shall not

exceed ten years ; and every such ship or vessel,

with her tackle, apparel and furniture, together with

all materials, arms, ammunition and stores, which

may have been procured for the building and equip-

ment thereof, shall be forfeited, one-half to the use of
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any person who shall give information, and the other

half to the use of the United States.

Sec. 5. "That this act shall continue in force for the

term of two years."

Act of March j, iSij, j Statutes at Large,

pp. jyo-T, Little & Broimis Edition.

While this neutrality act of March 3, 18 17, was still in

force, Congress passed a permanent act on the same sub-

ject, on the 20th day of April, 18 18, Just as Congress did

on the 29th day of last April, in permanently re-enacting

all the Chinese exclusion laws, but with this very import-

ant distinction, viz.: In the passage of the permanent

neutrality act of April 20, 18 18, Congress took care to

add a special provision for the punishment of offenses al-

ready committed, which is not in the last Chinese exclu-

sion act. We call special attention both to that special

provision, and also to the total omission of such a provis-

ion in the last Chinese exclusion act. The special pro-

vision, in the permanent neutrality act of 1818, is in the

following words

:

'"'Provided, nevertheless, that persons having offended

against any of the acts aforesaid may be prosecuted,

convicted and punished, as if the same zvere not re-

pealed, and no forfeiture heretofore incurred by a

violation of any of the acts aforesaid shall be affected

by such repeal.''

3 Stat, at Large, p. 447, See. 12, Little & Brown's ed.

Yet, notwithstanding this strong special proviso in Sec.
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12 of the permanent neutrality act of 1818, the Supreme

Court of the United States in the case of The Irresistible,

7 Wheaton 551, speaking again through Chief Justice

Marshall, held that a vessel could not be forfeited for the

violation of that neutrality act of 18 17, after the original

limitation of two years had expired, and, in dismissing

the case, said :

"This is an appeal from the sentence of the Circuit

Court of the United States for the District of Maryland,

dismissing an information filed in that court against the

brig La Irresistible, as forfeited under the Acts of Con-

gress, made for the preservation of the neutrality of the

United States. The offense charged in the information

was committed under the Act of 18 17, and the only ques-

tion is, whether the information can be sustained after

the time when that Act would have expired by its own

limitation.

"The Act was to continue in force two years, after the

3d day of March, 18 17.

"On the 20th day of April, 18 18, Congress passed an

act making farther provision on the same subject, which

repealed all former acts on that subject, and among these

the act of 18 17, and annexed to the repealing clause the

following proviso, * Provided, nevertheless, that persons

having offended against any of the acts aforesaid, may be

prosecuted, convicted, and punished, as if the same were

not repealed, and no forfeiture heretofore incurred by a

violation of any of the acts aforesaid shall be affected by

such repeal.'
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"The obvious construction of this clause is, that the

power to prosecute, convict and punish offenders against

either one of the repealed acts, remains as if the repeal-

ing act had never been passed. It does not create a

power to punish, but preserves that which before existed.

Nozi\ it is well settled, that an offense against a tempor-

ary act cannot be punished after the expiration oj the acty

unless a particular provision be made by law for the

purpose."

Congress knew when it enacted the Chinese exclusion

laws on the 5th day of May, 1892, for the period of ten

years, the rule laid down by the Supreme Court of the

United States in the Irresistible case, viz.: "That an

offense against a temporary act cannot be punished after

the expiration of the act, unless a particular provision be

made by law for the purpose." But notwithstanding that,

Congress made no ""particular provision by law for the

purpose.'' It, therefore, necessarily follows, that Congress

never intended to punish offenders for the violation of the

Act of May 5th, 1892, after its expiration on the 4th day

of last May, and that the prosecution of the defendants

thereafter is without warrant of law.

It appears to the appellants that the decision of the

United States Supreme Court in the Irresistible case is

conclusive in the present, and furthermore, the case at bar

is much stronger. Neither the honorable trial judge, nor

the counsel for the government made any attempt to dis-

tinguish that case from the present, and counsel for the

appellants are constrained to the conclusion that it is im-

possible, either upon principle, or authority.
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Last Chinese Exclusion Act Not Retrospective.

Counsel for the government, however, contends that

the last Chinese exclusion act must be construed retro-

spectively, and that the defendants may be legally con-

victed under it. But this contention is also manifestly

unsound. Because, Congress knew when it permanently

re-enacted the last Chinese exclusion act, the universal

rule of construction of statutes, viz.: That all statutes are

construed prospectively, and not retrospectively, ''unless

in cases where there is something on the face of the enact-

ment putting it beyond doubt that the legislature meant it

to operate retrospectively" Cooley Const. Lim. pp. "jy and

45.5, 6th ed.; Wrightman v. Boone Co., 31 C. C. A. 570,

88 Fed. 435 ; and therefore, it must again necessarily fol-

low that if Congress intended by this last act to provide

for the punishment of offenses already committed, that it

would have added a special provision for that purpose, so

that there "would be something on the face of the enact-

ment putting it beyond doubt that it was meant to operate

retrospectively." But it did not, and consequently there

can be no escape from the conclusion that this last act

must be construed prospectively, and that it has no appli-

cation to the defendants.

' Speaking of the rule of prospective construction. Judge

Cooley further observed

:

"One of such obvious convenience and justice, that it

must always be adhered to in the construction of statutes,

unless in cases where there is something on the face of

the enactment putting it beyond doubt that the legislature

meant it to operate retrospectively. Retrospective legis-
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lation, except when designed to cure formal defects, or

otherwise operate remedially, is commonly objectionable

in principle, and apt to result in injustice , and it is a

sound rule of construction which refuses lightly to imply

an intent to enact it." " Legislation of this character is

exceedingly liable to abuse ; it is a sound rule of construc-

tion that a statute should have a prospective operation

only, unless its terms show clearly a legislative intention

that it should operate retrospectively." Cooley Con. Lim.

pp. 77 and 455, 6th ed. "This doctrine applies to am-

endments of statutes." Id. p. 455, Note, and Ely v. Hol-

ton, 15 N. Y. 595.

This is the rule in civil cases, but we are now consider-

ing a criminal prosecution where the rule of strict

construction prevails. Congress did not make any pro-

vision at all in the act of 1892, nor in the act of 1902, for

the punishment of offenses after the expiration of the

original period of limitation, and the courts cannot now

amend either one of those acts by supplying such an

omission. We submit that, if the strong special provision

in the neutrality act of 18 18 is not sufficient to eive that

act a retrospective construction, that, with stronger rea-

son, the last act without any special provision or saving

clause whatever, cannot be.

But counsel for the government in the lower court vir-

tually conceded the force and effect of appellants' argu-

ment, and principally relied upon the saving clause

contained in Sec. 13 of the Revised Statutes of the United

States. There is no merit in that contention either, and

since this particular point is so fully refuted by the Circuit
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Court of Appeals for the Eighth Circuit, in the case of

Moore v. U. S., 29 C. C. A. 269, 85 Fed. 465, referred

to before, it is needless to say anything further in regard

to the same here.

The last Act of Congress, although it purports to ''con-

tinue' the prior laws in force indefinitely, yet it is nothino-

more or less than simply a re-enactment of all the prior

laws. This is apparent on its face, as well as from its

title, which is: "An act lo prohibit the coming into and

to regulate the residence within the United States, its

territories, and all territory under its jurisdiction, and the

District of Columbia, of Chinese and persons of Chi-

nese descent"; and also from the first section of

the act which says : "That all the laws now in force pro-

hibiting and regulating the coming of Chinese persons,

and persons of Chinese descent, into the United States

and the residence of such persons therein, including sec-

tions 5, 6, 7, 8, 9, 10, II, 13 and 14, of the act entitled

"An Act to prohibit the coming of Chinese laborers into

the United States," approved September 13, 1888, be and

the same are hereby re-enacted, extended, and continued

so far as the same are not inconsistent with treaty obliga-

tions, until otherwise provided by law."

If instead of "re-enacting, extending and continuing"

by mere reference all the prior Chinese exclusion laws,

which were then about to expire, Congress had passed an

act in which it had set forth in the bill itself, at full length,

all the prior Chinese exclusion laws, would any one then

contend that such new act would be sufficient to warrant

the conviction of a person for the violation of the old laivs
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after their expiratioft? We think not, but is there any

difference in reason or principle between the effect of such

an act and the one actually passed? We think none,

whatever, even though the courts should reverse the

time-honored rule and look to the/brw rather than to the

substance. Can there be any difference in the construc-

tion of a statute which is complete in itself, and one which

incorporates the same matter by some appropriate refer-

ence to an existing act ? It is a well known fact that the

haste in which the last act was passed, as well as the

present tendency to avoid the needless reprinting of laws

already on the statute books, led to the re-enactment of

the anti-Chinese laws by appropriate reference, instead of

by the setting forth of all the prior laws in the new act in

extenso. There is nothing on the face of the last act

which would warrant the courts in construing it anything

more than simply a re-e?iactinent of the prior exclusion

laws; an act which is to be applied according to the

ordinary rules of construction, only to offenses committed

after the passage of the act, and not to any offense before

its passage. This contention is strongly sustained by the

Court of Appeals for the Eighth Circuit, in the case of

Moore v. U. S., 29 C. C. A. 269, 85 Fed. 465, to which

we have already referred. This is the usual and common

sense rule, and the defendants have the right to insist

upon its application to them. There is no reason for

straining a point for the purpose of giving the last act a

retrospective operation in order to convict these de-

fendants.

And again, we can see no difference in principle be-

tween the repeal and the expii^ation of a statute. One
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ends its existence as effectually as the other. "The effect

of a repealing statute is to obliterate the prior law as

completely from the records as if it had never been pass-

ed, and it must be considered as a law that never existed,

except for the purpose of those actions or suits which

were commenced, prosecuted and concluded while it was

an existmof law."

Van Inwagen v. Chicago, 61 III. 31;

Ex Parte MeCardle, 74 U.S. (7 Wall.) 514;

U. S. V. Tynen, 11 Wall. SS.

In the last case cited. Judge Field, delivering the opin-

ion of the Supreme Court of the United States, said: "By

the repeal of the 13th section of the Act of 1813, all

criminal proceedings taken under it fell. There can be no

legal conviction, nor any valid judgment pronounced upon

conviction, unless the law creating the offense be at the

time in existence. The repeal of the law imposing the

penalty is of itself a remission."

It will also be observed from that decision that a defend-

ant is to be judged by the law "creating" the offense ; that

is, by the law as it stood at the time of the commission of

the offense, and not by some other law passed after the

commission of the offense ; Moore v. U. S., 29 C. C. A.

269, 85 Fed. 465. In this last case the Circuit Court of

the United States for Utah convicted the defendant, un-

der a so-called ''continuing" statute, passed after the com-

mission of the offense, but the Circuit Court of Appeals

reversed the judgment and said :
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"If, therefore, the circuit court possessed power and

authority to try this case, it was because of the existence

of leorislation continuing the provision of the statute defin-

ing the offense set out in the indictment in force after the

admission of the state, and specially conferring upon the

circuit court for the district jurisdiction in such cases.

That there can be no valid judgment pronounced upon

conviction in a criminal case, unless the law creating the

offense be at the time in existence, is well settled." The

court then proceeded to examine the ''continuing" acts

and held them insufficient to warrant the conviction of

the defendant. If in that case the "continuing" act is

insufficient, we submit that a fortiori the last anti-Chinese

act is also insufficient to sustain this judgment. More-

over, Congress had no power to pass the law authorizing

the conviction of persons for acts committed before the

passage of the last exclusion act of April 29, 1902, as

such an act would be clearly expostfacto and void under

the Federal constitution.

Second Reason For Reversal of Judgment.

Because, the indictment is insufficient for the reason

that the facts which constitute the ''landing'' of the

China^nen are not pleaded in the indictment.

It must be remembered that the defendants are

charged with only a statutory offense ; one that

is neither known to the common law, nor malum

per se, and that the sufficiency of this indictment is not

aided bv the verdict, but must be considered bv this court
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on this appeal as it should have been in the lower court

upon the defendants' demurrer before their plea to the

indictment, while all the presumptions of innocence

attended them. On general principles, and particularly in

the light of the case of U. S. v. Hess, 124 U. S. 483, 8

Sup. Ct. 571, this indictment is clearly insufficient, espec-

ially against a demurrer seasonably interposed, because

the offense is not sufficiently described, for the reason

that it does not state the y^^/i- which constitute the "land-

ing," nor the means by which the Chinamen were landed

from Port Townsend to Seattle, but only the naked con-

clusion, that the defendants did the "landing." The court

will take judicial notice of the fact that Seattle is a long

distance from Port Townsend, and the important question

in the case must be, liow did the Chinamen get from Port

Townsend to Seattle, or what particular acts did the de-

fendants do which in law constitute an unlawful entry in-

to the United States, or "landing"?

Bid the defendants compel the officers of the foreign ship to

allow the Chinamen to go from Port Townsend to Seattle, or did

they furnish them with money, a row-boat or steamer to make the

voyage? Did the defendants do this "landing" from their

office in Seattle, through their servants, agents, or em-

ployes ? Or, did they personally do anything with their

own hands which in law constitutes an unlawful entry or

"landing" into the United States.^ These particular facts,

the defendants had the constitutional right to know, in or-

der to prepare their defense, and also, to use the language

of the Supreme Court of the United States in the case of

U. S. V. Mess, "to inform the court of the facts alleged, so that
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it may decide whether they are sufficient in law to support a

conviction, if one should be had."

The government was bound to prove the particular

arts which the defendants did that constituted the illegal

entr)' or "landing"; it knew those at the time of the

indictment, and in order to prevent a surprise being

sprung on the defendants at the trial, it was but fair to

state those vital facts in the indictment. The argument

that the defendants knew by what means they had accom-

plished the illegal entry or "landing" is farcical. It com-

pletely ignores the presumption on which all criminal

prosecutions are conducted, viz., that the defendants are

innocent, and do not knon' the facts relied upon by the

prosecution, i Bishop Crim. Pro., Sec.^/T. And there

certainly was no pressing necessity in this case for revers-

ing this fundamental rule of criminal law in order to

insure a conviction. It may with equal propriety be

argued that every criminal knows the crime which he has

committed, and consequently, it would be entirely useless

to furnish him with any statement of the facts relied upon

by the government.— Id.

The government could no more prove the unlawful en-

try or "landmg" of these Chinamen, from Port Townsend

to Seattle, by simply getting a witness to swear that the

defendants "landed" them, than it could prove the crime

of "murder" by simply having a witness state that the

defendant "murdered" a man, without stating by what

means it was done. That is a common-law offense and

malum per se, and every one certainly knows as well, if

not better, what is meant by "murdering," than by the

unlawful entry or "landing" of Chinamen. And yet, would
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any one contend that it would be sufficient to charge any

of the well-known common-law crimes by the simple alle-

gation that the defendant committed them, without stating

the acts or means by which the offense was committed ?

This precise point is elaborately considered by the Su-

preme Court of Washington, ia.Stat^v. Carev, 4 Wash.

424, 30 rac. 729 ; see also 2 HishopXrim. Fro., sec. 514. ^

And in this connection we also call special attention to

the fact that the indictment contains much irrelevant and

immaterial matter, which could not possibly serve any

other purpose than to confuse and mislead the defendants

in their defense. This indictment was drawn on the the-

ory that it was a prosecution of the master of the foreign

ship for bringing these Chinamen into the United Stales,

but at the trial the prosecution switched off on another

theory, viz., that the defendants only "aided and abetted"

the master. This double-headed theory in each of the two

counts of the indictment, was manifestly unfair and preju-

dicial to the defendants. But nevertheless, both theories,

as well as both counts of the indictment are clearly insuf-

ficient, on the authority of U. S. v. Simmons, 96 U.S. 360,

for the reason that the masters name, who was the prin-

cipal, is withheld.

Bishop, in his Criminal Procedure, Vol. 2, Sec. 514, has

laid down the indispensable rule, thus: " It is essentially

necessary to set forth particularly the manner of the death

and the means by which it was effected ; and an omission

m this respect is not aided by a general conclusion that

the defendant so murdered, etc." According to that rule,

this indictment is not only too general and indefinite, but

it utterly fails to state the means at all by which the Chi-
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namen were "landed" from Port Townsend to Seattle. It

has been repeatedly held that the general principles of

criminal pleading substantially remain, and it is only the

"strictness in unessential matters" that have been

relaxed.

People V. Dumar, 106 N. Y. 502, 13 N. E. 325;

People V. Albow. 140 N. Y. 130, 35 N. E. 438;

People V. Conroy, 97 N. Y. 69;

People V. Winner, 80 Hun 130, 30 N. Y. S. 54.

Justice Field, in delivering the opinion of the Supreme

Court of the United States, in the case of U. S. v. Hess,

124 U. S. 483, 8 Sup. Ct. 571, has strongly argued this

branch of the case for the appellants here. Every word,

criticism and principle in that opinion '\s peculiarly applic-

able to the present indictment, and will clearly demon-

strate its insufficiency. He said :

"The statute upon which the indictment is found only

describes the general nature of the offense prohibited; and

the indictment, in repeating its language without aver-

ments disclosing the particulars of the alleged offense,

states no matters upon which issue could be formed for

submission to a jury. The general, and with few excep-

tions, of which the present case is not one, the universal,

rule, on this subject, is that all the material facts and cir-

cumstances embraced in the definition of the offense must

be stated, or the indictment will be defective. No essen-

tial element of the crime can be omitted without destroy-

ing the whole pleading. The omission cannot be supplied

by intendment or implication, and the charge must be

made directly, and not inferentially, or by way of recital.
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With all such particulars as are essential to constitute the

scheme or artifice, and to acqiiaint him with what he must

7neet on the trial.

" The doctrine invoked by the solicitor-general, that it

is sufficient, in an indictment upon a statute, to set forth

the offense in the words of the statute, does not meet the

difficulty here. Undoubtedly the language of the statute

may be used in the general description of an offense, but

it must be accompanied with such a statement of the facts

and circumstances as will inform the accused of the spec-

ific offense, coming under the general description, with

which he is charged.

"It is an elementary principle of criminal pleading that

where the definition of an offense, whether it be at com-

mon law or by statute, includes generic terms, it is not

sufficient that the indictment shall charge the offense in

the same generic terms as in the definition ; but it must

state the species, it must descend to particulars. The ob-

ject of the indictment is, First, to furnish the accused with

such a description of the charge against him as will

enable him to make his defense, and avail himself of his

conviction or acquittal for protection against a further

prosecution for the same cause , and. Second, to inform the

court of the facts alleged, so that it may decide whether they are

sufficient in law to support a conviction, if one should be had.

For this, /acts are to be stated ; not conclusions of law

alone. A crime is made up of acts and intent ; and these

must be set forth in the indictment with reasonable partic-

ularity of time, place, and circumstances.

" In U. S. v. Simmons, 96 U. S. 360, the indictment
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was for violation of certain provisions of the Revised

Statutes relating to distilled spirits. The second count,

pursuing the words of the statute, charged that the de-

fendant 'did knowingly and unlawfully cause and procure

to be used a still, boiler, and other vessel for the purpose

of distilling, within the intent and meaning of the internal

revenue laws of the United States, in a certain buildingf

and on certain premises where vinegar was manufactured

and produced.' Upon this count the court was asked

two questions, one of which was whether it was sufficient,

in an indictment drawn under the act which prohibited

the use of a still, boiler or other vessel for the purpose of

distilling in any building or on premises where vinegar

was manufactured or produced, to charge the offense in

the words of the statute. The court answered this ques-

tion in the negative, observino- that 'where the offense is

purely statutory, having no relation to the common law, it

is, as a eeneral rule, sufficient in the indictment to charge

the defendant with acts coming fullv within the statutory

description, in the substantial words of the statute, with-

out any further expansion of the matter, but adding that

to this general rule the qualification, fundamental in the

law of criminal procedure, that the accused be apprised by

the indictment, with reasonable certainty, of the nature of

the accusation against him, to the end that he may pre-

pare his defense, and plead the judgment as a bar to any

subsequent prosecution for the same offense. An indict-

nieyit not so fi-amed is defective, althmigh it may follow

the layiguage of the statute. Such particulars are matters

of substance, and Jiot of form, and their omissiofi is not

aided or cured by tJie verdict."
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Appellants also call special attention to the strong lead-

ing case, In Re Greene, 52 F'ed. pp. iii, 112, where the

Circuit Court held a better indictment than the one at bar

fatally defective, and said: "We regard it as well settled

by the authorities that an indictment, following simply

the language of the act, would be wholly insufficient, for

the reason that the words of the statute do not themselves

fully, directly, and clearly set forth all the elements

necessary to constitute the offense intended to be pun-

ished. (Citing cases). Under the principles established by

those cases, the several counts of the present indictment

must be tested, not hy the general recitals and averments thereof,

although in the words of the statute, but by the specific acts, or par-

ticular facts. If the particular facts charged do not as a

matter of law, constitute combinations, etc. * * * Nq
amount of averments and allegations that the accused en-

gaged in a combination, will avail to sustain the indict-

ment. Whether the accused is charged with an offense is

to be determined by the particular acts, or facts set forth,

and not by the conclusions of the pleader, although asserted in

the words of the statute. The indictment for the offense is not

sufficient to charge the accused generally with having committed the

offense, but all the circumstances constituting the offense

must be specially set forth. (Citing U. S. v. Cruikshank,

92 U. S. 542). In construing and applying the provisions

of the act to the specific offense charged, it must be assumed

that Congress did not intend to make the enactment either retroactive

or give it an ex post facto operation and effect."
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Third Reason For Reversal of Judgment,

Because, the law does not punish the taking of Chinese

laborers, who are already in this country, from one Am-
erican port to another, but the indictment charges that the

three Chinamen had already unlawfully entered the

United States at Port Townsend, before the alleged land-

ing of these Chinamen by the defendants from Port

Townsend to Seattle. That this point is well taken is

too clear for argument. The law does not make it a

criminal offense to take a Chinaman, who is already in the

United States, whether lawfully or unlawfully, from one

American town to another. The law plainly prohibits

only the bringing of Chinamen into the United States by

land or water. Ordinarily, it is not easy to tell whether

a Chinaman is a laborer or a merchant, and the law is

only against laborers.

Fourth Reason For Reversal of Judgment.

Because, there is a repugnancy between the different

parts of the same counts which renders the indictment

fatally defective, in this: That each count first charges

the defendants as principals, and immediately following as

accessories in the commission of the same offense, at the

same time, which is a physical impossibility. Both counts

of the indictment charge that the defendants did ''land

and aid and abet in landing^' the same Chinamen.

Whether or not a defendant may be charged in two sep-

arate counts in the same indictment. First, as principal,
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and Second, as aiding and abetting the principal

in the commission of the same offense, is not

necessary to decide for the purpose of this appeal. "Each

count is considered to all intents and purposes a separate

indictment,"— 10 Enc. Plead. & Prac, p. 540,—and con-

ceding for the sake of argument, that the government had

the right to charge the defendants in one count as princi-

pals, and in another count as accessories, yet in the

language of the Appellate Division of the Supreme Court

of New York, in People v. Kane, 43 Appellate Division

472, 61 N. Y. S. 195, ''zvhere resort is had to this method

of pleading, it must be by separate counts.'' And the court

further said : "As we have before observed, this indict-

ment, although divided into paragraphs, is nevertheless

but one count, while the Code of Criminal Procedure pro-

vides that the crime may be charged as having been com-

mitted in a different manner and by different means (Sec.

279), yet when resort is had to this method 0/ pleading, it

must be by separate counts.

"If it be treated, as it must be, if it be anything, that

the pleader was attempting to plead the same crime by

different means, then it violated the provisions of the Code

of Criminal Procedure, and is not authorized by any sys-

tem of crijninal pleading of zvhich ive are azvare. The

acts averred in the first and third paragraphs are necess-

arily inconsistent." To same effect is : Wendell v. ^tate,

46 Neb. 823, 65 N. W. 884. J/^W. :^-i^^^. fi^^/fT7',

What is the need of separate counts in any indictment,

if the same parties may be charged with different and

inconsistent offenses in the same count? It is for the

reason that this cannot be done, that separate counts are
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permitted in some instances. How could the defendants

determine to which crime they must answer, accessories

or principals ? Where one material part of an indictment

is repugnant to another, the whole is void, is a familiar

rule of criminal pleading.— i Bishop Crim. Pro. Sections

489, 490 ; I Archibald Crim. Plead., pp. 54 and 66. Did

they land the Chinamen, if they aided and abetted some

other person in doing it ? Both charges cannot be true.

Either the defendants did the landing, or else they did

not. The charge that they aided and abetted some one

else in doing the "landing" is an express charge that the

defendants did not, but simply aided and abetted some

one else to do it. We therefore contend, First, that

there is such a repugnancy in each count as to vitiate the

whole ; and Second, that it charges the defendants not as

principals, but only accessories, and that the accessory

charge is insufficient for withholding the name of the

principal.

U. S. V. Simmons, 96 U. S. 360.

"Repugnancy in pleading is where the allegations of

the party are inconsistent with each other. In such a

case, as there is no means of knowing which one of two

inconsistent allegations the prosecuting power means to

rely upon, and plainly he can not rely upon both, the

indictment will be insufficient."

I Bishop's Crim. Pro., Sec. 489.

"Above all it is essential that the charge should not be

repugnant or inconsistent with itself, for the law will not

admit of obscurity and contradiction in legal proceed-

ings."— Id., Section 490.
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Fifth Reason For Reversal of Judgment.

Because the indictment is fatally defective, for the

reason that it does not charge that the defendants knew

that these Chinamen were not legally entitled to enter the

United States at the time they were alleged to have been

landed by the defendants at Seattle. The presumption is

that all Chinamen, who are already in the United States,

are entitled to be here, and to go from place to place, the

same as any other person, until the contrary clearly ap-

pears. We submit that the law is plain, and that there is

no escape from the conclusion, that it only punishes the

landino- of those Chinamen whom the defendants know

are not legally entitled to enter the Uniced States. The

indictment charges that the defendants ''knowingly lajid-

ed'' the Chinamen, but not that the defendants knew at

the time of landing them that the Chinamen were not en-

titled to be here.

Sixth Reason For Reversal of Judgment.

Because, since all the old exclusion laws expired before

this indictment was brought, there can be no indictment

at all, unless it be under the new act, hut the indictment is

fatally defective under all the Chinese exclusion acts, for the reason

that it fails to negative the exception contained in the penal sec-

tion of the old, and also in the enacting clause of the new Act

and treaty. If the defendants can be held to answer at all,

it must be under Sec. i, of the Act of April 29, 1902,
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which says :
" That all laws now in force prohibiting and

regulating the coming of Chinese /^rj^wj * * * into the

United States, * * * be, and the same are hereby, re-

enacted, extended, and continued so far as the same are

not inconsistent with treaty obligations'' It is apparent

from enacting clause that the coming into this country

of QVvci^s^ persons is entirely prohibited, but with one ex-

ception, viz.: "So far as the same are not inconsistent

with treaty obligations.'* Now, in the last treaty between

this country and China, is the following provision, which

is the exception referred to in that enacting clause, to wit:

"It is also agreed that Chinese laborers shall continue to

enjoy the privilege of transit across the territory of the

United States, in the course of their journey to and from

other countries."—Treaty of Dec. 8, 1894, Art. 3, (28

Stat, at Large, p. 12 10).

But under the general rule and the decision of the Su-

preme Court of the United States, the indictment is

fatally defective, because it fails to negative the exception

contained in the enacting clause of the last exclusion law

and treaty.

\]. S. V. Cook, 17 Wall. 168;

U. S. V. Trumbull, 46 Fed. 755;

In Be Greene, 52 Fed. 755.

The indictment in this case not only fails to negative

the exception, but on the other hand, it fairly indicates

that the three Chinamen were in transit between Japan

and some other foreign country. But counsel for the

government contended below, as he will here, that this

indictment was drawn under the old acts, and the saving
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clause in Sec. 13 of the Revised Statutes, and not under

the neiv Act, and therefore it was not necessary to neg-

ative the exception contained in the last Act. Appellants,

however, contend that the objection is well taken under

the old, and particularly under the new act.

We also call special attention to the fact, that neither

Sec. II of the Act of 1884, under which this indictment

was drawn, nor the new permanent exclusion act pro-

hibits the coming into the United States of Chinese

''laborers,'' but on the contrary, both that penal section,

and the last act say, "Chinese persons not lawfully en-

titled to enter the United States." Therefore, the indict-

ment under that section is not sufficient which nu-rely

negatives its penal language alone, but it must go beyond

that section, and negative every exception contained in

any of the exclusion acts, in order to charge an offense

under that section; which says: Chinese persons not law-

fully entitled to enter the United States!' This was the

express ruling of the same District Court in U. S. v.

Trumbull, 46 Fed. 755. to which appellants call attention.

But we submit that the ruling of the lower court in this

cannot be reconciled with its written opinion in the Trum-

bull case. We, therefore, insist that under the old acts

and the decision in the Trumbull case, that since the

coming into the United States of all Chinese is not pro-

hibited, but only that of a few particular persons, that an

indictment must single out the particular persons who are

"not lawfully entitled to enter," and that with stronger

reason, the same rule applies to the new act under which

this prosecution is had, notwithstanding the government's

disclaimer. If that Sec. 11. and the last act had read,



34 J^d,' Sims and Louis Hansen vs.

" Chinese laborers," instead of " Chinese persons^' and

had omitted the exception in the enacting clause, the rule

might have been otherwise. This particular branch of

this case is strongly argued for the appellants by the Su-

preme Court of the United States in U. S. v. Cook, ij^

Wall. 1 68, to which we call special attention.

Appellants, therefore, respectfully insist that there is

error, for which the judgment should be reversed, with

instructions to discharge them.

A. W. BUDDRESS,
Attorney for Plaintiffs in Error.
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Brief of Defendant in Error.

Counsel for Defendant in h^ror have nothing to add to

the statement of the case as set fortli in the brief of Plaintiffs

in Error.

The indictment will be found on page i of the record.

Regarding the first assignment of error, that this indict-

ment cannot be maintained for the reason that the Chinese Ex-

clusion Act of July 5th, 1884, as re-enacted and continued by

the Acts of May 5, 1892, and April 29, 1902, had elapsed and

expired prior to the fiiling of the indictment against the de-

fendants, the trial and judgment in this case, while the acts

complained of were committed prior to the passage of the con-

tinuing Act of April 29, 1902, we would say

:

Section 11 of the Act of 1884, 23 Stat., 11 5- 118, under

which this prosecution is brought, provides as follows

:

"That any person who shall knowingly bring into or cause

to be brought into the United States by land, or who shall aid

or abet the same, or aid or abet the landing in the United

States from any vessel, of any Chinese person not law^fully en-

titled to enter the United States, shall be deemed guilty of a

misdemeanor, and shall on conviction thereof be fined a sum
not exceeding one thousand dollars, and imprisoned for a term

not exceeding one year."

Section i of the Act of April 29, 1902, provides: "That

all laws now in force prohibiting and regulating the coming
of any Chinese persons and persons of Chinese descent into

the United States and the residence of such persons therein

* * * be and the same are hereby rc-c^actcd, c.vtoidcd and

ccntiniicd, so far as the same are not inconsistent with treaty

obligations, until otherwise provided by law."

From the above it will be seen that the only law under

which acts such as those charged in the indictment could be



prosecuted formerly or at the present time is Section 1 1 of the

Act of July 5, 1884. The result reached by following the ar-

gument of counsel for Plaintiffs in Error is, that though this

has been the unchanged law since 1884, that though a judg-

ment of conviction pronounced under it prior to May 5, 1892,

would be valid, and a judgment of conviction pronounced un-

der it prior to April 29, 1902, for a violation between May 5,

1892, and such latter date, would be valid, and a judgment pro-

nounced since April 29, 1902, for a violation since that date

would be valid, yet that there is a zone around the date of May

5, 1892, and April 29, 1902, in which no judgment after either

of those dates could be upheld on account of acts prior thereto.

The continuing Acts in both cases show "That all laws

now in force prohibitinb and regulating the coming of

Chinese persons are hereby continued in force." They

do not say that they are continued in force for one

purpose and not for another. Therefore, the power

to punish is continued, extended and re-enacted, as

well as the definition of the crime to be punished. These ex-

tending and continuing Acts being passed before the expn-a-

tion of the prohibited term, there is no hiatus wherein it was

lawful for such Chinese persons to come, or wherein there was

a lack of provision for the punishment of those who brought

them. This is not a case where a new law has taken the place

of an old one which it repeals. A prosecution would not now

be brought under thotAct of April 29, 1902, but under the Act

of July 5, 1884, which has twice been given a new lease of life,

and is now and ever has been since that date in force, with all

its provisions for "prohibiting and regulating" traffic in Chi-

nese. The coming of Chinese was by this Act of 1884 pro-



hibitcd until the expiration of ten years thereafter. There was

no repeal of any section of that Act, or promise that after such

expired term it should be lawful. There is no argument of

hardship or other reason that leads law writers or judges to

condemn as unjust retrospective or ex post facto laws that ap-

\Ay to such an enactment as this. A law which punishes that

which was not wrong when it was done is unjust, but a law

which condemns as wrong and punishes that act which was so

condemned and so punished when it was committed is just, and

not unjust. If it were admitted that there had been a rcpccu

and rc-cnactnient, a prosecution would not thereby be defeated.

"But a mere amendment or repeal and re-enactment substan-

tially without change will not defeat a prosecution under the

previous statute."

McClain's Criminal Laiv, Section 96, and cases cited.

Bishop on Statutory Crimes, 2nd Edition, Sec. 181

ct seq. and citations.

The case of Moore vs. U. S., 29 C. C. A., 269, 85 Federal,

465, cited and relied on by Plaintiffs in Error, is not in point

in any way. It was a case under the Sherman Act, authorizing

federal prosecution for combinations in restraint of interstate

trade, and also prosecutions for combinations in restraint of

trade in the territories. The authority of Congress to legislate

against those two classes of combinations is derived from

different clauses of the constitution. A prosecution was begun

in the above case in the Territory of Utah for certain combi-

nations within the limits of that territory alleged to be unlaw-

ful. Before the trial the Territorv of Utah became a state, and



the case was transferred from the Territorial District Court to

the Circuit Court of the District comprising the State of Utah.

The two points decided in the above case are, first, that the

provisions of the enabhng act in the state constitution of Utah

did not show an intention to continue such a prosecution as the

above and transfer it to the Federal Court of the new District

formed on the state's admission, but did show an intention not

to do so. and that such action should abate, for it is therein said,

"That the provisions of the enabling act were so understood

and construed by the constitutional convention is evidenced by

the fact that in the schedule (annexed to the constitution) pro-

viding for the transfer of cases to the Federal Courts it pro-

vides only for those cases 'wherever the United States Circuit

and District Courts niiglit liavc Jiad jurisdiction had there been

a state goi'ernincnt at tlic time of tJie comniencenient tJierof,'

and this is not such a case. If there had been a state govern-

ment at the time of this indictment, no indictment could have

been returned, for the reason that there would have been no law

in force in the State of Utah defining such an offense." The

second point therein decided was that Section 13 of the Revised

Statutes did not prevent the abatement of such a prosecution,

for the reason that Section 13 is limited by its terms to saving

from abatement proceedings upon "the repeal of any statute."

The Sherman Act was not repealed by the admission of Utah

to the Union, but remained in force to prevent combinations in

restraint of trade in all other territories, and ccmbinatirns in

restraint of trade between Utah and all other states and terri-

tories.



The case of tlic Irresistible, "tli W'lieatun, 551, upon wliich

so nnich reliance is placed by counsel f(jr Plaintiffs in Error, is

wholly inapplicable. In that case the Court was passing on

the neutrality acts of 1817 and 1818. The Act of March 3rd,

181 7. provided for forfeitures for its violation. It was to re-

main in effect two years. On April 30, 1818, only a year after

the passage of the former act, Congress passed a new act on

the subject, repealing the old, but with a saving clause as fol-

lows :

"Provided, nevertheless, that persons having acted against

any of the acts aforesaid may be prosecuted, convicted and pun-

ished as if the same were not repealed, and any forfeiture here-

tofore incurred by a violation of any of the acts aforesaid shall

be unaffected by such repeal."

Construing this same clause, the Court decided

:

"The obvious construction of this clause is that the power

to prosecute, convict and punish offenders against either of the

repealed acts remains as if the repealing act had never been

passed."

That is, the Court held that the only intent of the saving

clause was to preser\-e prosecutions from abatement by reason

of the repeal, and there was no intention expressed to save them

from the two-year limitation of the original act.

The case of Yeaton vs. U. S., 5th Cranch, 281, cited by

Plaintiffs in Error, has no application, unless it be to support

the decision of the lower Court in the case at bar. That was

a case on appeal from a sentence of forfeiture of a vessel for

breach of an act prohibiting intercourse with certain ports of

San Domingo. The original act was passed on February 2S.
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i8o6. It was limited to one year. On February 24, 1807, it

was continued to the end of the next session of Congress, April

26, 1808. The vessel was seized for a violation of this act on

November 17, 1806, and condemned on July 23, 1807. The

condemnation was affirmed in the Circuit Court November 7,

1807, from which an appeal was taken to the Supreme Court

of the United States, where it was not reached for trial until

after the expiration of the law and the later continuing act. It

was decided that the trial on appeal in admiralty was dc novo;

that the lower judgment of condemnation was not res adjudi-

cata; that, the law having expired prior to the trial in the Su-

preme Court, there was no authority in that Court to pass

judgment of condemnation. Thus it will be seen that both the

District and Circuit Courts decided and maintained jurisdiction

to impose a sentence of forfeiture under a continuing act such

as the one involved in the suit at bar, and this without the aid

of such a statute as Section 13 of the Revised Statutes; and

further, that the Supreme Court recognized the validity of those

decisions of the lower Courts, but found no power in itself after

the expiration of the continuing act in question to impose a

sentence of condemnation.

Section 13 of the Revised Statutes was enacted in 1871,

so that the cases of the Irresistible and Yeaton vs. United

States, so far as the question of that section saving prosecutions

from abatement under a repealed act is concerned, are not in

point, as they were decided more than half a century before

this enactment.

The case of the United States vs. Tynen, nth Wallace,

88. cited and relied upon by Plaintijffs in Error, has no applica-
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tion, for neither the effect of Secti(jn 13 of the Revised Statutes

heing- considered (as the offense charged was committed before

the enactment of that section), nor was the effect of a continu-

ing statute therein considered. The point there decided was

simply that, in the absence of a saving statute, under a repealed

law there can l)e no legal conviction. Plaintiffs in Error rely-

ing simply on precedent on this question, and these being the

only authorities cited by them, it would seem unnecessary to

say more on this question, but at the risk of being tedious we

will briefly add that, e\en if a re-enactment or continuing act

did not have the effect to save such a prosecution from abate-

ment, Section 13 of the Revised Statutes, being a general act,

would do so

:

"The repeal of any statute shall not have the effect to

release or extinguish any penalty, forfeiture or liability incurred

under such statute, unless the repealing act shall so expressly

provide, and such statute shall be treated as still remaining in

force for the purpose of sustaining any proper action or prose-

cution for the enforcement of such penalty, forfeiture or lia-

bility."

This section saves the right of prosecution under a re-

pealed act from abatement.

U. S. vs. Rcisiiigcr, 128 U. S., 398.

U. S. vs. Keokuk N H. Bridge. 45 Fed.. 178.

On the second assignment of error or ground for reversal,

that the indictment should have elaborated and described the

means and method of landing the Chinese, we would say that

the statute provides : "That any person who shall kn(~)wingly

bring into or cause to be brought into the United States by
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land, or who shall aid or abet the same, or aid or abet the land-

ing- in the United States from any vessel * * * shall on

conviction be lined * * '^ ." The indictment charged

that the defendants, on the 15th day of February, 1902, at the

city and port of Seattle, County of King, State and District of

Washington, did unlawfully and knowingly land and aid and

abet in landing in the United States, from a certain foreign

steamship and vessel, known and called the Wilhelmina, then

lying at the port of Port Townsend, County of Jefferson, State

of Washington, three certain male Chinese laborers. This is a

statutory offense, and indicements in the form presented in the

statute are in general held sufficient.

McClaiu's Criminal Law, Vol. i. Sections 386 and

436.

Enc. Pleading & Practice, Vol. 10, page 483.

R. S., Sec. 1025.

Peters rs. United States, 36 C. C. A., 105, 94 Fed.,

127.

Counsel for Plaintiffs in Error does not point out wherein

the above statute fails to come within the general rule. Counsel

says that the government could not prove the unlawful landing

by a witness simply testifying that the defendants landed the

Chinese described. We are not prepared to admit but that such

testimony, together Avith that of the time, place and persons

landed, and their status or character, would be sufficient to

maintain a conviction ; but. even if it were not, there is no rule

that requires the pleading of evidence. Counsel contends that
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the e.\j)rcssi()n "laiulini,'- from a vessel" is a generic cxpressifm

or term, and that the in(Hctment must be specific, l)ut the stat-

ute itself shows that by this language it itself specifically de-

fined he elements of the offense. The general crime is bringing

within the United States Chinese not lawfully entitled to enter

and be therein, but Congress goes further and defines the of-

fense specifically as being committed by bringing into the

United States by land, or landing in the United States from a

vessel, any Chinese persons not lawfully entitled to enter the

United States. Where Congress has taken such pains to dis-

tinguish the elements of the offense, there is no requirement or

reason rendering it necessary to elaborate on the language of

the statute in the indictment. The argument by analogy of

counsel for Plaintiffs in Error concerning the requirements of

an indictment for such common law offenses as murder and

larceny, which requirements are largely the outgrowth of prece-

dents limited in their applications to these specific crimes, is

inapplicable. Counsel for Plaintiffs in Error is mistaken in his

contention that the government had the theor}^ that this prose-

cution was a prosecution of the master for bringing in these

Chinese. It was decided in the case of U. S. vs. Trumbull, 46

Federal, 755, that enough must be alleged in such an indictment

to show that the Chinese had not been brought from one port

in the United States to another ; that it must be shown that they

had been brought from a foreign port on a voyage ending at

the port of landing. It was to meet the requirements of this

ruling that the allegations were inserted in the indictment now

complained of by counsel for Plaintiffs in Error as irrelevant,

confusing and misleading. If the government had intended to
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prosecute the captain of the vessel, this indictment would have

been under Section 2 instead of Section 11 of the Act of 1884.

The Simmons case, 96 U. S., 360, cited by counsel for Plain-

tiffs in Error, holding an indictment defective for not giving

the name of the person whom defendant was charged to have

"caused and procured" to do the forbidden thing, has no ap-

plication here. The allegation here is that the defendants "did

land" three certain Chinese. It needs no argument to show the

inapplicability of the case in re Green, 52 Federal, in, and 1 12,

cited by counsel, to the present case. That an indictment sim-

ply alleging, as the one in that case did, a "contract" and "com-

bination," or a "conspiracy," without stating any of the ele-

ments or things of which they consisted, was defective, no one

would deny. The words "contract," "combination" and "con-

spiracy" are as broad as the whole field of law itself, but they

are not to be compared with the narrowed terms used in this

act.

Even without the liberal rules fixed by the adjudicated

cases in indictments under statutes, and as supplemented by

Section 1025 of the Revised Statutes, how can it be candidly

said that, under this indictment, informing the defendants with

the number of Chinese they are charged with landing, their

names and sex and disqualifications, the place where landed,

and the vessel and place from which landed, and the time, that

the defendants are not fairly informed of that which they are to

meet upon the trial, or that they cannot plead autre fois convict

under this verdict and judgment?

Regarding the third assignment of error or ground for re-

versal, that the law doesn't punish the taking of Chinese labor-
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ers that are already in this country from one American port

to another, we would say that, as shown l)y the statute itself,

and the Trumbull case, above cited, and other cases, there is no

crime in bringing a Chinaman within the United States on a

vessel, but the crime consists in landing a Chinaman from a

vessel in the United States. He is landed by being put on land

or brought in such proximity to the land as tot require nothing

further than his (the Chinaman's) efifort to leave the water

for the land. As alleged in the indictment in this case, the

Chinamen were brought by ship from China into the port of

Port Townsend, and from there landed in the City of Seattle,

County of King. It is this unlawful landing, and not the bring-

ing within the waters of the United States, which the law de-

nounces.

Regarding the fourth assignment of error or ground for

reversal, that there is a repugnancy between the different parts

of the counts which renders the indictment defective, we would

say that this question is not properly before the Court, as it

was never raised below. There was no proper ground stated

in any motion or demurrer to reach the question of either the

repugnancy in the allegations of the indictment, or the dupli-

city of the charges made. Further, the Act under which this

prosecution is brought, providing in the alternative the differ-

ent ways in which the crime might be committed, and also pro-

viding the same punishment for each of such breaches, it was

perfectly proper in the indictment to charge them all cumu-

latively as one offense.

Vol. 10 Ehc. Pleading & Practice, 5361
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Regarding the fifth assignment or ground for reversal,

that it is not charged in the indictment that defendants knew

that the Chinese were not entitled to enter or land in the United

States, we will say that the indictment in this particular follows

the language of the statute; that the expressions, "knowingly

land, or "knowingly aid or abet in landing," used in the statute,

clearly refer to the purpose of the defendant in intending his

act, and do not refer to his knowledge of the disciualification of

the Chinaman, a matter of knowledge which in the very nature

of things could seldom if ever be proven. The word "knowing-

ly" is evidently inserted to guard against condemning those

who, ignorant of their existence, might bring stowaways to this

country, or otherwise unwittingly be instrumental in bringing

into or landing contraband Chinese here. But if it were held

that the word "knowingly" used in the statute contemplates a

knowledge that the Chinaman is one of the excluded classes,

then that is what it means in the indictment, for the language

of the indictment is the language of the statute.

Regarding the sixth assignment of error or ground for re-

versal, that the indictment should negative the general expres-

sion or exception in the Act of April 29, 1902, continuing all

Chinese exclusion laws in force, "so far as the same are not in-

consistent with treaty obligations," we will say that the above

expression being in no sense descriptive of the offense charged,

it would not be necessary to except it or negative it in th indict-

mnt, no matter if it had occurred in the act and section defining

the crime under which the prosecution was brought. But as it

occurs in the section of another act than the one under whicl]

the prosecution is brought, it is clear that it need not be nega-
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tixc'd, and that it is purely a matter of defense.

Fo/. lo- Eiic. Pleading & Practice, 495 ct scq. and

citations.

For the foregoing, among other reasons, we sii1)mit that

tlicre is no error in the record.

Respectfully submitted,

JESSE A. FRYE,

United States Attorney.

EDWARD E. CUSHMAN,

Assistant United States Attorney.
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In the United States Circuit Court of Appeals, for the Ninth

Circuit.

TYEE CONSOLIDATED MINING

COMPANY,
Plaintiff in Error,

vs.

E. LANGSTEDT,
Defendant in Error.

Order Extending Time to File Transcript.

Good cause being shown therefor it is hereby ordered

that the plaintiff in error in the above-entitled cause

do have thirty (30) days from and after the 30th day of

July, 1902, within which to file and docket its transcript

of the record on tlie writ of error herein, and the time

of filing and docketing said transcript is hereby enlarged

thirty (30) days from and after said 30th day of July,

1902.

Dated, San Francisco, July 28, 1902.

WM. W. MORROW,

Judge of the Circuit Court of Appeals.

[Endorsed] : No. 875. United States Circuit CJourt of

Appeals, Ninth Judicial Circuit, Tyee Consolidated

Mining Company vs. E. Langstedt. Order Extending

Time to File Transcript. Filed July 28, 1902. F. D.

Monckton, Clerk.



The Tyee Consolidated Mining Company

In the inittd iStatca District Court for the District of AlaskUf

Division No. 1.

aVKE CUlNJSULiDATED MINING
COMI»ANY,

Plaintiff,

vs.
No. 29 A.

ERNEST LANGSTEDT, ^

.;Defendant

Writ of Error.

The President of the United States of America, to the

Judge of the United States District Court, for the

District of Alaska, Division No. 1, Greeting:

]3ecause in the records and proceedings, and also in the

rendition of the judgment of a plea which is in the said

United States District Court, for the District of Alaska,

Division No. 1, before you, between the Tyee Consoli-

dated Mining Company, as plaintiff, and Ernest Lang-

stedt, as defendant, a manifest error hath happened to

the great damage of the said Tyee Consolidated Mining

Company, plaintiff in error, as by its complaint appears,

and it being fit that the error, if any there hath been,

should be duly corrected and full and speedy justice done

to the i)arties aforesaid in this behalf, you are hereby

commanded, if judgment be therein given, that then, un-

der your senl, distinctly and openly you send the record

and ])roceedings aforesaid, with all things concerning the

same, to ihe United States Circuit Court of Appeals for

the Ninth Circuit, together with this writ, so thai yoa

hare the same at the courtrooms of said court, in the



vft. Ernest Lanfjfitcdt. 3

Custom-boiise Building), in San Francisco, California, ou

the clay of July, 1902, in the said Court of Appeals,

to be there held that the records and proceedings

aforesaid b(? inspected, the said United States Circuit

Court of Appeals may cause further to be done there to

correct that error, what of right and according to the

law and custom of the United States should be done.

Witness, the Honorable MELVILLE W. FULLER,
Chief Justice of the Supreme Court of the United States,

this 23d day of June, in the year of our Lord one thou-

sand nine hundred and two, and of the Independence of

the United States the one hundred and twenty-sixth.

[Seal] W. J. HILLS,

Clerk of the L^nited States District Court, for Alaska,

Division No. 1.

, By J. J. Clarke,

Deputy.

The above writ of error is hereby allowed.

M. C. BROWN,
Judge Cniletl States Ijistrict Court for District of

Alaska, Division No. 1.

[Endorsed]: No. 29A. In United States District

Court, at Juneau, for Alaska, Division No. 1. Tyee Cou-

s(didated Mining Co. vs. Ernest Langstedt. Writ of Er-

ror. Filed July 3 0, 1902. W. J. Hills, Clerk.

[Endorsed] : No. 875. United States Circuit Court of

Appeals for the Ninth Circuit. Tyee Consolidated Min-

ing (^)iiii>iniy vs. Ernest Langstedt. Original Writ of

Error. I^ik-d August 1, 1902. F. D. Monckton, Clerk.

r^y Meredith Sawyer, Deputy Clerk.



The Tyee Consolidated Mining Company

In United States Vireuit Court of Appeals for the Ninth

Circuit.

TYEE CONSOLIDATED MINING
COJMJ^ANY,

Plaintiff,
,

\ No. 29A.
vs.

ERNEST LANGSTEDT,
Defendant.

Citation.

United States of America—ss.

Q'o Ernest Langstedt, Defendant in Error, Greeting:

You are hereby cited and admonished to be and appear

in Ihe United States Circuit Court of Appeals for the

Ninth Circuit, to be holden in the city of San Francisco,

Calift)rnia, on the 30th daj' of July, 1902, pursuant to a

writ of error tiled in the clerk's office in the United States

District Court for the District of Alaska, wherein the

Tyee Consolidated ^Mining- Company is plaintiff in error,

and you are defendant in error, to show cause, if any

there be, why the judgment in said writ of error men-

tioned should not be corrected and sjieedy justice not be

done to the parties in that behalf.

June 30th, 1902.

M. C. BROWN,

Judge United States District Court for Alaska, Division

No. 1.



vs. Ernest Lanystcdt. 5

TJnitcd States of America, ^
y ss.

Division No. 1, District of Alaska.
J

I hereby certify tliat I received tlie within citation on

June 30, 1902, and tliat I served the same on the said

30th day of June, 1002, at Jnneau, Alaska, by deliver-

ing a true and correct copy thereof to W. E. Crews, at-

torney of record for the defendant, Ernest Langstedt, per-

sonally and in person.

Dated Juneau, Alaskn. June 30, 1902.

Marshal's fees: 1 service, |3.00. Paid by plaintiff.

JAMES M. SHOUP,

United States Marshal.

By John B. Heyburn,

Office Deputy.

[Endorsed]: No. 29A. In United States District

Court, at Juneau, for Alaska, Division No. 1. Tyee Con-

solidated Mining Co. vs. I^^ruest Langstedt. Citation.

Filed July 1, 1902. W. J. Hills. Clerk.

[Endorsed] : No. S75. United States Circuit Court of

Appeals for the Ninth Circuii. Tyee Consolidated Min-

ing Company vs. Ernest Langstedt. Original Citation on

Writ of Error. Filed August 1, 1902. F. D. Monckton,

Clerk. By jMeredith Sawyer, Deputy Clerk.



6 The Tyec Consolidated Mining Company

United States of America "1

Wss.

District of Alaska.
J

Pleas and proceedings began and held in the District

Court of the United States for the District of Alaska,

Division No. 1, at the December term, 1901.

Present: The Honorable MELVILLE C. BROWN,

Judge.

TVEE CONSOLIDATED MINING

COMPANY,
Plaintiff,

^g^
\ No. 29 A.

ERNEST LANCxSTEDT,
Defendant./

Caption.

On December 24, 1900, the plaintiff filed its complaint

in said cause, which is iu words and figures following,

to wit:

United States District Court for the District of Alaska,

Division No. 1.

TYEE CONSOLIDATED MINING

COMPANY,
Plaintiff,/

vs. > No. 29A.

ERNEST LANGSTEDT,
Defendant./

Complaint.

The complaint of the Tjee Consolidated Mining, Com-

pany the above plaintiff, complains; and alleges:
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I.

Tliat plaiutiiV is a corporatiou duly incorporatoj un-

der and existing by virtue of the laws of the State of

California, with its principal place of business in Cali-

fornia, at San Francisco, and its principal places of busi-

ness in the District of Alaska at Juneau and Douglas

Island. That the business of plaintiff corporation is min-

ing and the location of its mines are on Douglas Island,

Alaska.

II.

That heretofore, on November 6th, 1900, and on No-

vember 6th, 1900, the plaintiff filed in the office of the

secretary of the District of Alasika and in the office of

the clerk of the United States District Court for the Dis-

trict of Alaska, Division No. 1, at Juneau, respectively,

duly authenticated copies of the articles of incorporation

of plaintiff company and also certain statements verified

by the oath of the president and secretary and attested

by a majority of its board of directors as required by

law. Plaintiff company also filed, at the same time and

in the same offices, certificates under the seal of the cor-

}>oration and the signature of its president, certifying

that the plaintiff corporation herein had consented to be

sued in the courts of the district and that service of pro-

cess can be made on E. F. Lewis, a resident of the dis-

trict, residing at Juneau, the principal place of business

of the company iu Alaska. Plaintiff also filed at the

same times and places the written consent of R. F. Lewis

to act as attorney under the above designation. All of

the foregoing- instruments covering the year from July

1st, 1900, to July 1st, 1901.
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III.

That heretofore, on 11th day of March, tSQl, plaintiff

corporation duly appointed K. F. Lewis, of Juneau,

Alaska, its agent and attorney in fact, to act generally

for the plaintiff in the District of Alaska, and that ever

since the above last-mentioned date the said R. F. Lewis

has been acting as the agent of plaintiff company and

generally managing its affairs in Alaska by virtue of the

above-mentioned appointment as attorney in fact.

IV.

That plaintiff and its grantors have been the owners

of that certain mining claim, situated on Douglas Island,

Alaska, and known as the Bonanza King lode claim,

which is herein more particularly described by metes and

bounds, at all times since December 26th, 189^0, at which

date plaintiff's gTantor, M. W. Murry became possessed

of a fee simple title to the said Bonanza King lode claim

by virtue of United States mineral patent numbered

16,959 and issued on the last above-mentioned date by

the President of the United States to the said M. W.

Murry. That plaintiff, by divers mesne conveyances, has

succeeded to, and now holds, all and every right which

the said Slurry had by virtue of the above-mentioned

patent.

The above-mentioned Bonanza King lode claim is more

particularly described as follows:

Commencing at corner number five of said Bonanza

King claim U. S. lot T^o, 112, whence U. S. Loc. monu-

ment ]So. 1 bears south 53° east 5,636 feet distant; thence

south 45° east 1,500 feet; thence south 45° west 600 feet;
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theiuc north 45^ wosl 1,500 foot; thence north 45° east

GOO feet to pbu'o of beginning.

The phiintiir further alleges that it is now, and that

it and its grantors have been, at all times since December

26th, 1800, entitled to the possession of the above-de-

scribed premises.

V.

That while plaintiff's grantor, M. TS". Mnrry, was so

possessed, the defendant, on or ab(»ut the 30th day of

December, 1894, without right or title so to do entered

thereon and ousted and ejected plaintift's grantor, M. W.

Murry, from a portion of the above-described preraivses,

which portion is described as follows:

Commencing at a point whence corner nuiaber five,

Bonanza King lode claim, U. S. S. lot No. 112, bears north

45° west 613 feet distant; thence south 45 "" east 30 feet

to corner number 2; thence south 45° west 200 feet to

corner number 3; thence north 45° west 30 feet to corner

No. 4; thence north 45° east 200 feet to place of begin-

ning.

VI.

That said defendant wrongfully withholds, and since

said 20th day of December, 1894, has continued to with-

hold from plaintiff and its grantor the said premises, to

plaintiff's damage in the sum of three hundred dollars.

Wherefore plaintiff demands judgment against said

defendant:

That plaintiff be adjudged to be the owner of said

premises by virtue of its mineral patent from the United
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States, and for the resl:itution of said laud aud premises.

2. For the sum of three hundred dollars damages.

3. For costs of this action.

K. I'. LEWIS,

Attorney for Plaintiff.

United States,
'

' ss.

District of Alaska.

1\. F. Lewis, being duly sAvorb, deposes^ aud says that

he is the attorney in fact for the Tyee Consolidated jNIin-

inc: Company, the plaintiff in the above-entitled action.

That he is the attorney of the company authorized to ac-

cept service of process for said company in Alaska. That

he has read the foregoing complaint, and the facts there-

in stated are true, as he verily believes. That he makes

this verification because he is familiar with the facts of

this case, and because he is the only officer or agent of

the plaintiff corporation within the District of Alaska,

where affiant resides.

R. F. LEWIS,

As Attorney in Fact for Tyee Consolidated Mining Com-

pany.

Subscribed and sworn to before me thi" 22d day of De-

cember, 1900.

[Notarial Seal] T Ti. LYONS,

Notary Public.

[Endorsed] : No. 29A. United States District Court

for the District of Alaska, Division No. 1. Tyee Consoli-

dated Mining Company, a Corporation, Plaintiff, vs. Er-

nest Langstedt, Defendant. Complaint. Filed Decem-

ber 21, 1900. W. J. Hills, Clerk.
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In the District Court of the United States, for the District of

Alaska.

TYEE CONSOLIDATED MINING
COMPANY (a Corporation),

Plaintiff,!

vs. > No.

EENEST LANGSTEDT,
Defendant. /

Summons.

The President of tlie United States of America, to Ern-

est Langstedt, the Above-named Defendant, Greet-

ing:

You are hereby commanded to be and appear in the

above-entitled court, holden at Juneau, in said District,

and answer the complaint filed against you in the above-

entitled action within thirty days from the date of the

service of this summons upon you, and if you fail so to

appear and answer, for want thereof the plaintiff will

apply to the Court for the relief demanded in its bill of

complaint. And this is to command you, the marshal of

said District, or your deputy, to make due service and

return of this summnos. Hereof fail not.
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Witness the Honorable M. C. BROWN, Judge of said

District Court, and the seal of said Court, affixed at Ju-

neau, in said District, this 24th day of December, A. D.

1900.

[Seal] W. J. HILLS,

Clerk.

United States, )

District of Alaska.
J

I hereby certify that the within summons came into

my hands for service December 26, 1900, at Douglas City,

Alaska, and I served the same, December 27, 1900, by

delivering' a copy of the within summons, together with

a copy of the complaint, certified by R. P. Lewis, attor-

ney for plaintiff, to Ernest Langstedt, personally, at

Douglas City, Alaska.

JAMES M. SHOUP,

United States Marshal.

By J. F. McElheny,

Deputy.

Marshal's fee, |3.00. Paid by plaintiff's attorney.

[Endorsed] : No. 29A. In the District Court of the

United States for the District of Alaska. Tyee Consoli-

dated Mining Company (a Corporation), Plaintiff, vs.

Ernest Langstedt, Defendant. Summons. Filed Janu-

ary 11, 1901. W. J. Hills, Clerk.
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In the United States District Court, for the District of Alas-

ka, Division No. 1.

TYEE CONSOLIDATED MINING

COMPANY,
Plaintiff,

vs.

ERNEST LANGSTEDT,
Defendant,

Demurrer.

Comes now the defendant and demurs to the com-

plaint of the plaintiff herein, on the ground that the

complaint does not state facts sufficient to constitute

a cause of action.

CREWS & HELLENTHAL,
Attorneys for the Defendant.

United States of America, 1

^ ss.

District of Alaska. J

Due service of the within demurrer is hereby accepted

in the District of Alaska, this 25th day of January, 1901,

by receiving a copy thereof, duly certified to as such by

R. F. LEWIS,

Attorney for Plaintiff.

[Endorsed] : No. 29A. In the District Court, for the

District of Alaska, Division No. 1. Tyee Consolidated

Mining Company, a Corporation, Plaintiff, vs. Ernest

Langstedt, Defendant. Demurrer. Filed January 25,

1901. W. J. Hills, Clerk. Crews & Hellenthal, Attor-

neys for Defendant.
;
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United Stated District Court, for the District of Alaska, Di-

vision No. 1.

TYEE CONSOLIDATED MINING
COMPANY,

Plaintiff,

vs.

ERNEST LANGSTEDT,
Defendant.

Answer.

Comes now the defendant, and for answer to the com-

plaint herein admits, denies and alleges as follows:

I.

The defendant denies each and every allegation in

said complaint contained.

And the defendant further answers, and by way of af-

firmative defense alleges:

1st. That the defendant and his grantors and prede-

cessors in interest have been in the actual, open, notori-

ous and continuous possession of the tract of land de-

scribed in) the plaintiff's complaint for a period of more

than ten (10) years prior to the date of the commence

ment of this action.

2d. That the defendant, his grantors and predeces-

sors in interest, during the entire period of ten (10) years,
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as above set forth, and ever since have claimed to be the

owner of said tract of land, and that the defendant now

claims adversely to the plaintiff.

Wherefore, the defendant prays that this action be

dismissed, and that the defendant go hence with his

costs and disbursements in this behalf incurred.

CREWS & HELLENTHAL,

Attorneys for the Defendant.

United States of America,"]

y ss.

District of Alaska.
J

T, Ernest Laf/er.sfcdf, being first duly sworn, depose

and say, that I am the defendant in the above-entitled

action; and that the foregoing answer is true as I veri-

ly believe.

ERNEST LAGERSTEDT.

Subscribed and sworn to before me this 25th day of

February, 1901.

[Notarial Seal] ARTHUR S. LOVETT,

Notary Public for the District of Alaska.

[Endorsed] : No. 29A. In the District Court, for the

District of Alaska, Division No. 1. Tyee Consolidated

Mining Company, a Corporation, Plaintiff, vs. Ernest

Langstedt, Defendant. Answer. Filed February 26,

1901. W\ J. Hills, Clerk. Crews & Hellenthal, Attor-

ney for Defendant.
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United States District Court, for the District of Alaska, Di-

vision No. 1.

TYEE CONSOLIDATED MINING

COMPANY,
Plaintife,

vs.

ERNEST LANGSTEDT,
Defendant.

Bill of Exceptions.

Be it remembered that this cause came on regularly

for trial at Juneau, Alaska, on Friday, the 7th day of

February, 1902, at 10 o'clock, A. M., before the Honor-

able Melville C. Brown, District Judge for said District,

in Division No. 1, presiding, a jury having been waived

by the respective parties, plaintiff, and defendant; the

plaintiff appearing by R. F. Lewis, and John G. Held,

and the defendant, appearing, by Crews & Hellenthal,

when the following proceedings were had and taken:

In the United States District Court, for Alaska, Division No.

1, at Juneau,

TYEE CONSOLIDATED MINING
COMPANY,

Plaintiff,

vs. ) ^^o- 29A.

ERNEST LANGSTEDT,
Defendant.

Stipulation of Facts and as to Judgment.

It is hereby stipulated by and between the parties to

this action, and by and between their respective attor-
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neys, that the issue involved in this case is the question

of the "Statute of Limitation"; that is to say, if the

Court finds that the plaintiff has commenced its action

against the defendant, within the time limited by law,

then the plaintiff shall have judgment against the de-

fendant; if the Court shall find that the plaintiff did not

commence its action against the defendant within the

time limited by law, then the defendant shall have judg-

ment.

It is further stipulated and agreed that the Bonanza

King lode claim, described in the complaint herein, was
located, on January 29, 1884, by one Walter Pierce; that

said Pierce, conveyed by deed said Bonanza King lode

claim to M. W. Murry, on May 13, 1884; that receiver's

receipt issued to said Murry on May 20, 1890, and that

United States patent for said Bonanza King lode claim

issued to said Murry, from the Government of the Uni-

ted States, on December 26, 1890; that thereafter said

Murry conveyed by deed said Bonanza King lode claim

to one Prank Griffin, and that said Griffin, on May 28,

1895, conveyed by deed said Bonanza King lode claim to

the Tyee Consolidated Mining Company, the plaintiff

herein.

It is further agreed that this stipulation shall affect

and extend to eight cases, numbered 29A, 30A, 32A, 33A,

35A, 37A, 38A, and 39A, inclusive, as the same now ap-

pear upon the calendar of this court at this term.

JOHN G. HEID,

Attorney for Plaintiff.

CREWS & HELLENTHAL,
Attorneys for Defendants.
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That on tlie said 7th day of February, 1902, this action

was submitted to the Court, upon the foregoing stipula-

tion and the questions raised thereby, and was duly ar-

gued by counsel for the respective parties to this action,

and the Court, after hearing argument of counsel, took

the same under advisement, and reserved its decision to

a future date; and thereafter, on March 3d, 1902 (being

a day of the same term of Court, at which said cause

was submitted), made its findings and conclusions of

law herein, and filed the same in this action, which find-

ings and conclusions of law, are as follows, to wit:

United States of America 1

District of Alaska, J

hi the United States District Court, for the District of Alas-

ka, Division No. 1.

TYEE CONSOLIDATED MINING \

COMPANY,
Plaintiff,

vs.

ERNEST LANGSTEDT,
Defendant.

Findings of Fact and Conclusions of Law.

This cause came on regularly to be heard, both parties

appearing by counsel, upon the pleadings and a stipula-

tion of facts! and the Court having heard the arguments

of counsel, and being fully advised in the premises, finds

the following facts:

1. That the plaintiff is a duly organized and existing

corporation.



vs. Ernest Langstedt. 19

2. That the Bonanza King lode claim, of which the

property in controversy is a portion, was duly located

as a mining claim on January 29, 1884, by one Walter

Tierce, and that said Pierce duly conveyed said lode

claim to one M. W. Murry, on May 13, 1884; that re-

ceiver's receipt issued to said Murry on May 2()th, 1890,

and that United States Patent issued to said Murry for

said lode claim on December 26, 1890; that thereafter

said Murry conveyed said Bonanza lode claim to one

Frank; Griffin, and that on May 28, 1895, the said Griffin

conveyed the said claim to the Tyee Consolidated Min-

ing Company, the plaintiff herein. And the Court fur-

ther finds that the property in controversy is a portion

of the surface gTOundi embraced within the limits of the

said Bonanza King lode claim.

3. That the defendant and his grantors and prede-

cessors in interest has been in the actual, open, notorious

and continuous possession for a period of more than ten

years, prior to the commencement of this action, of the

land in controversy, the same being described, as fol-

lows:
1

CommencingI at a point w^hence corner No. 5, Bonanza

King lode claim, U. S. lot No. 112, bears north 45°, west

613 feet distant; thence south 45° east, 30 feet, to corner

number 2; thence south 45° west, 200 feet to corner No.

3; thence north 45°, west 30 ft. to corner No. 4; thence

north 45°, east 200 ft., to place of beginning.

4. That the defendant, his gTantors and predecessors

in interest, during the entire period of ten years as above

set forth, and ever since have claimed to be the owners

of said land, and that they now claim adversely to the

plaintiff.
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Thereupon the Court concludes: That this cause of

action accrued more than ten years prior to the com-

mencement thereof, and is barred by the statute of lim-

itations, and ought to abate and be dismissed.

Done in open court this third day of March, 1902.

M. C. BROWN,
Judge.

And on the same day, to wit, the 3d day of March,

1902, the Court rendered and entered its judgment here-

in, as follows:

The United States of America, ^ _ .

yss.
District of Alaska.

J

In the United States District Court for the District of Alaska,

Dimsion No. 1.

TYEE CONSOLIDATED MINING '

COMPANY, i

Plaintiff,

vs.

ERNEST LANGSTEDT,
Defendant.

Judgment.

This cause came on regularly for trial before the

Court, a jury having been expressly waived by the re-

spective parties. The plaintiff was represented by

John G. Held, its counsel, and the defendant was rep-

resented by Crews & Hellenthal, his counsel. Where-

upon this cause was submitted to the Court upon the

pleadings and a stipulation of facts. After due deliber-



vs. Ernest Lanqstedt. 21

ation, llio Court filed its findings of fact and conclusions

of law, whicli are in writing, and wherefrom it appears

that this cause of action is barred by the statute of

limitations, and the judgment ought to be entered in

favor of the defendant.

Now, therefore, it is hereby ordered and adjudged that

this cause of action be, and the same is hereby dismissed,

and that the defendant have and recover of and from the

plaintiff the defendant's costs and disbursements in this

behalf incurred, to be taxed at dollars.

Done in open court this 3d day of March, 1902.

M. C. BROWN,
Judge.

Thereafter, to wit, on the 6th day of March, 1902, the

plaintiff herein filed its motion for a new trial of said

action, and to set aside the judginent entered therein,

which said motion is as follows:

Jn the United. States District Court for tJie District of Alaska,

Division No. 1.

TYEE CONSOLIDATED MINING
COMPANY,

Plaintiff,

vs.

ERNEST LANGSTEDT,
Defendant.

Motion for New Trial.

Comes now the plaintiff in the above-entitled action

by its attorneys, John G. Heid and R. F. Lewis, and

moves the Court for a new trial and a rehearing of the

No. 29A.
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above-entitled cause, and to set aside the judgment en-

tered therein; this motion is based on the fact that in

the trial of the above cause, errors in law, which were

excepted to by plaintiff, were made by the Court, as

follows:

1.

In ruling that the statute of limitations began to run

against plaintiff at the date of the location of the Bon-

anza King lode claim, described in the complaint herein.

2.

In ruling that the plaintiff herein did not commence

this action within the time limited by the code of Alaska,

or by law.

3.

In ruling that the statute of limitations, in this case

did not commence to run against plaintiff, at the date of

the issuance of a United States Patent for said Bonanza

King lode claim, but did commence to run from' the date

of location of said Bonanza King lode claim.

R. F. LEWIS,

JOHN G. HEID,

Attorneys for Plaintiff.
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Tlioreafter. on the 10th day of :\rareh, 1902, the Court

overruled the said motion of plaintiff for a new trial and

to set aside the said judgment, entered herein, which

order of this> Court overruling said motion is as follows:

TYEE CONSOLIDATED MINING
\

COMPANY,
Plaintiff,

', No. 29A.
vs.

EllNEST LANGSTEDT,

Defendant.

Order Overruiinrj Motion for New Trial.

This cause came on to be heard on motion of attorney

for plaintifl" for a new trial herein, and the Court being

duly advised in the premises, denies said motion, to which

order and ruling of the Court counsel for plaintiff ex-

cepted, and leave is given plaintiff till April 30th, 1902,

in which to present bill of exceptions.

The foregoing bill of exceptions is correct, and it is

hereby agreed that the same may constitute a part of

the record and be certified to the Circuit Court of Ap-

peals of the United States for the Ninth Circuit and

there be used as the bill of exceptions iu this cause.

Attorneys for Plaintiff in Error, The Tyee Consolidated

IMining Company,

Attorneys for Defendant in Error.
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And now, on this 28tli day of April, 1902, and within

the time fixed by the order of the Court, the plaintiff pre-

sented the above and foregoing bill of exceptions and re-

quested that the same be settled and allowed, and or-

dered to be made part of the record in this cause, which

is accordingly done, this 28th day of April, 1902.

MEI.YILLE C. BROWN,
Judge.

[Endorsed] : No. 29A. In United States District Court

for Alaska, Division No. 1. Tyee Consolidated Mining

Co. vs. Ernest liangstedt. Bill of Exceptions. Filed

April 30, 1902. \V. J. Hills, Clerk.

In the United States District Court for the District of Alaska,

Division No. 1.

TYEE CONSOLIDATED MINING

COMPANY,

No. 29A.
Plaintiff

vs.

ERNEST LANGSTEDT,

Defendant

Assignment of Errors.

And now, to wit, on the 23d day of June, 1902, comes

the said plaintiff, Tyee Consolidated Miningi Company,

in error, by R. F. Lewis and John G. Held, its attorneys,

and says that in the record and proceedings in the

above-entitled cause there is manifest error in this:
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1.

That the United States District Court for the District

of Alaska, Division No. 1, before which said matter was

he;ird and tried erred in rulinj»- that the statute of limita-

tions began to run against the plaintiif in error herein,

at the date of tlie location of the Bonanza King lode

claim, to wit, the 29th day of January, 1884;

2.

That the said United States District Court for the Dis-

trict of Alaska, Division iSJo. 1, erred in ruling that,

though plaintiff did commence its action herein on the

24th day of December, 1900, said plaintiff did not com-

mence said action within the time limited by the Code

of Alaska, or by law.

3.

The said United States District Court for Alaska, Divi-

sion No. 1, erred in ruling and deciding that the statute

of limitations in this case did not commence to run

against plaintiff herein, at the date of the issuance of a

United States Patent for said Bonanza King lode claim,

to wit, December 26, 1890, but that said statute of limi-

tations did commence to run against plaintiff from and

at the date of the location of said Bonanza King lode

claim and that by reason thereof, plaintiff's action is

^^arred,

4.

That the said United States District Court, for the

District of Alaska, Division No. 1, erred in denying the

plaintiff's motion to grant a new trial, and to set aside

the judgment rendered herein, upon the grounds of mani-
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fest errors set forth in said motion as appears upon the

records thereof.

5.

That the said United States District Court for Alaska,

Division No. 1, erred in entering a judgment in favor of

the defendant and dismissing the action of plaintiff, in-

stead of entering a judgment in favor of plaintiff as

prayed for in its complaint.

Wherefore, the said Tyee Consolidated Mining Com-

pany prays that the judgment of the said United States

District Court, for the District of Alasika, Division No. 1,

be reversed, and said United States District Court for

Alaska Division No. 1, be ordered to enter a judgment

for the plaintiff.

JOHN G. HEID,

K. F. LEWIS,

Attorneys for said Tyee Consolidated Mining Company,

Plaintiff in Error, Juneau, Alaska.

[Endorsed]: No. 29A. In United States District

Court, at Juneau, for Alaska, Division No. 1. Tyee Con-

solidated Mining Company, vs. Ernest Langstedt. As-

signment of Errors. Filed July 10, 1902. W. J. Hills,

Clerk. ^
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In the United States District Court til .lunvau, for the District

of Alaska, Divisiou No. 1.

TYEE CONSOLIDATED MINING
COMPANY,

j

Plaintiff,
( ^.^ 29A

vs.
{

'

ERNEST LANGSTEDT, \

Defendant /

Petition for Writ of Error.

To the Honorable MELVILLE C. liKOWN, Judge of the

United States District Court, for the District of

Alaska, Division No. 1;

The petition of the Tyee Consolidated Mining Company

respectfully shows to this Honorable Court, as follows:

That your petitioner is the plaintiff in the above-en-

titled cause; that ini the said cause there was entered at

the December term of 1901, of this Court, held at Juneau,

Alaska, in Division No. 1, a final judgment in favor of

the defendant herein, adjudging the defendant to be en-

titled to the possession of the premises in dispute here-

in, by reason of open, notorious, and adverse possession

for a period of ten years prior to the commencement of

this action, to the prejudice and injury of jour petitioner;

which said judgment and proceedings incident thereto

are erroneous in many particulars to the great injur}^ and

prejudice of the complainant, your petitioner.

That manifest errors have been made in this cause in
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the rendering of said judgment to the great damage of

this complainant, vonr petitioner, as same fully appears

from the bill of exceptions, filed in said cause, and as-

signment of errors filed herewith.

Wherefore, that in order for your petitioner to obtain

relief in the premises, and for an opportunity to show the

errors complained of, your petitioner prays that it may

be allowed a writ of error in said cause, and that upon

the giving, by your petitioner, a bond as by law required,

all proceedings in this ('ourt be suspended and stayed

until the determination of said writ of error in the Cir-

cuit Court of Appeals cf the Tjnited States for the Mnth

Judicial District.

And that a transcript of the records, proceedings and

all papers in this cause, duly authenticated, may be

transmitted to the Honorable Circuit Court of Appeals,

for the Ninth Judicial Circuit, holding terms at San.

Francisco, State of California, to determine said writ of

error.

Dated Juneau, Alaska, June 23d, 1902.

TYEE CONSOLIDATED MINING COMPANY,
By JOHN G. HEID,

Its Attorney in Fact.

[Endorsed]: No. 29A. In United States District

Court, at Juneau, for Alaska, Division No. 1. Tyee Con-

solidated Mining Company, vs. Ernest Langstedt. Peti-

tion for Writ of Error. Filed June 23, 1902. W. J.

Hills, Clerk. J. G. Held, Attorney for Plaintiff.
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Jn the United States District Court for the District of Alaska,

' Division No. 1.

THE TYEE CONSOLIDATED MINING \

COMPANY, /

vs. (

ERNEST LANGSTED et al. }

Opinion.

STATUTE OF LIMITATIONS.

In this case, and the other cases involving practically

the same question, there are about a hundred and ten de-

fendants. The plaintiff is a foreig'n corporation and has

complied with all the laws of Alaska necessary to entitle

it to do business in this jurisdiction.

The plaintiff alleges that the plaintiff and its grantors

have been the owners of certain mining claims situate

on Douglas Island, Alaska, known as the Bonanza King

lode mining claim, which claim is described by metes

and bounds in the complaint, at all times since December

26th, 1<S90, on which date plaintiff's grantor, one M. W.

Murray, became possessed of a fee simple title to said

lode claim by virtue of a United States mineral patent

numbered 16,980, issued on the last above-mentioned

date by the President of the United States to the said

Murray; that plaintiff, by divers mesne conveyances has

succeeded to and now holds all and every right which

the said ]Murray had by virtue of the above-mentioned

patent. The plaintiff further alleges that it and its
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grantors have been at all times since said December 2Gtli,

1890, and are now, entitled to the possession of the

above-mentioned premises; that the defendants on or

about the 7th day of June, 1900, entered upon the said

claims or some part thereof and ousted plaintiff from the

premises and that the defendants wrongfully withhold

and ever since said seventh day of June, 1900, have con-

tinued to withhold from the plaintiff, said premises, to

XJiaintiff's damage.
^

The defendants plead that the plaintiff by its gTantors

located the said mining claims on the 29th daj^ of Jan-

nary, 1884, and at that time entered into the possession

of the same, and thereafter remained in said possession

up to the time patent was issued therefor, and from

thence hitherto, except in this: That the defendants have

(occupied as a residence a certain portion of the lands

covered by said mining claim since the day of

, 188— , and are now occupying said premises;

ihat a right of action accrued to the plaintiff upon the

location of said claims, and that more than ten years has

expired since said right of action accrued, and prior to

the bringing of this action by the plaintiff', which said

action was brought on the 24th day of December, 1900.

The rights of the parties as to a judgment in this case

are submitted to the Court on a stipulation, which is in

words and figures following:
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"Jn the United Slater District Court for Alaaka, Division

No. 1, at Juneau.

typ:e consolidated jmining

COMPANY,
Plaintiff

vs. \ No. 29A.

E. LANGSTEDT,
Defendant.

Stipulation.

It is hereby stipulated by and between the parties to

this action and by and between their respective attor-

neys, that the issue involved in this case is the "Statute

of Limitations"; that is to say, if the Court finds that

plaintiff has commenced its action against the defend-

ant, within the time limited by law, then the plaintiff

shall have judgment against the defendant; if the Court

shall find that the plaintiff did not commence its action

against the defendant within the time limited by law,

then the defendant shall have judgment.

It is further stipulated and agreed that the Bonanza

King lode claim, described in the complaint herein, was

located on January 29, 1884:, by one Walter Pierce; that

said Pierce conveyed by deed said Bonanza King lode

claim to M. W. Murray on May 18, 1884; that receiver's

receipt issued to said Murry May 20, 1890, and that United

States patent for said Bonanza King lode claim issued

to said Murry, from the Government of the United
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States, on December 20; 1890; that thereafter said Murry

conveyed by deed said Bonanza King lode claim to one

Frank \A'. Griflin, and that said Griffin, on May 28, 1895,

conveyed, by deed, said Bonanza lode claim to the Tyee

Consolidated Mining Company, the plaintiff herein.

It is further agreed that this stipulation shall affect

and extend to eight cases numbered 29A, 30A, 32A, 33A,

35A, 3TA, 38A, 39A, inclusive, as the same now appear

upon the calendar of this court at this term.

JOHN G. HEID,

Attorney for Plaintiff".

CHEWS & HELLENTHAL,
Attorneys for Defendants."'

The question before the Court, therefore, is this: If

a right of action accrued to the plaintiff, as a legal propo-

sition, at any tim^ after the original location of said

mining claim and before the issue of patent, it is con-

ceded that the statute of limitations has fully run and

may be invoked as a bar to the plaintiff's right to recov-

er; and further, if it is held that a right of action did not

accrue to the plaintiff until after patent was issued, then

the statute has not run, and the plea of the defendants

must be held for naught and judgment be awarded in

favor of the plaintiff. It will be observ^ed, therefore,

that the question presented is purely of a legal character,

and is most novel and interesting. The Court is not

aAvare that the precise question presented here has ever

been passed upon by a court of last resort. If there are

any such, they have escaped my observation.

The defendants in this action contend that a. right

of action for the possession of the mining claim and all
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the surface ground thereof accrued to the plaintiff (1), as

soon as the location of the claim was properly made and

the boundaries thereof duly designated; or (2), that from

and after the time final proof and payment was made

in proceedings for patent that the equitable title there-

upon vested in the plaintiff, and the Government there-

after held the bare legal title for the benefit of the equita-

ble owner, and that if they may not plead the statute of

limitations from the inception of the claim then they in-

sist their right extends back at least to the date of final

proof and the issuance of the final certificate from the

land office. The plaintiff contends that no right of ac-

lion accrued to the plaintiff against the defendants until

l>atent to the claim in question was issued, and that ten

years has not expired between said date—December 26th,

1890, and the date of bringing this action, December

24th, 1900. And the plaintiff further contends that un-

der the statute passed on June 6, 1900, it would have

one year in which to biing its action, after June 6, 1900.

It is clear from the statement of facts contained in the

stipulation that ten years has not elapsed since patent

Mas issued to Murry from the Government of the United

States and before this suit was brought on December

2-lth, 1900. The question, then, is this: Did a right of ac-

tion for possession of the property in question, by eject-

ment or other possessory action under the code, accrue

to the plaintiff before patent issued?

In support of his contention, counsel for plaintiff' cites

Kedfield vs. Parks, 132 U. S. 239, and Gibson v. Chouteau,

13 Wall. 92. The opinion in the case of Kedfield vs.

Parks, was delivered by Mr. Justice Miller. He says:
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"The principal issue in the case before the lower coui-t

was on the defense of the statute of limitations. The

plaintiff relied upon and introduced in evidence a patent

from the United States dated April 15, 1875, conveying

the property to the Mississippi, Ouachita & Red River

K. R. Co., reciting the purchase by that company of the

land in controversy and the payment of |594.48 for it.

Plaintiff Redfield purchased this land at a judicial sale

on a judgment against that company for Lhe sum of

.^500.00, and received a deed under that purchase. It

further appears from the findings of the Court that the

railroad company made payment in full for the land

September 10, 1856, and received at that time the certifi-

cate of the register of the land office. The approval of

this entry for the issue of the patent was made at the

genera] land office in Washington June 1st, 1874. The

circumstances under which the delay in the issue of a

patent was had, are not stated. The defendants relied

upon a deed made by the county clerk of LaFayette

County, Ark., to W. P. Parks and Jame^ M. Montgom-

ery, on the 11th day of August, 1871, upon a sale for

taxes for the year 18G8, and upon adverse possession, un-

der the statute of Arkansas of two years in regard to

claims under tax sale, and the general statute of limi-

tations of seven years.

"This action was commenced by the plaintiff on the

11th day of April, 1882. The Court entered the following

conclusion of facts: (1) That said tax deed to Parks and

Montgomery to said land is void because the land was

sold for the taxes of 1868 on a day not authorized by

law. (2) That under the laws of this state, notwith-
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St tiiidiii«j;- said tax deed is void upon its face for the reason

stated, it constitutes a claim aud color of title sufficient

to put in motion tlie statute of limitations in favor of

any person in possession under it, (3) That the posses-

sion taken by Parks and Montg^omery of the land under

said tax deed in the manner set out in the findings of

rhat fact, constituted in law actual, peaceable, open,

notorious and adverse possession of the whole of the

land; and said possession of said land having been taken

by Parks and Montgomery as early as the month of Feb-

ruary, 1874, and maintained continuously by them and

their grantees even to the trial of this case, the right of

action to recover said land is barred by the two years

limitation contained in section 4,475 of Mansfield's Di-

gest, and also by the seven years statute of limitations

contained in section 4,471 of the same digest."

The Court in that case concludes the decision upon

tliis question in the following language:

"The plaintiff could not sue or recover in the courts of

llie United) States upon the equitable title evidenced by

its certificate of purchase made by the register of the

land office. His title, therefore, being derived from the

United States, the right of action at law to oust the de-

fendant did not commence until the making of the

patent."

In the case of Bagnell vs. Broderick, 13 Pet. 436, an ac-

tion similar to the one above referred to was brought,

and decided in the same way on appeal. The Court in

lliat case held that the patent, that was issued long after

the right accrued to the other party, was the strictly legal
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title ou wliioh the plaintiff was bound to recover. In

deciding the case, among other things the Court says:

"We are bound to presume for tlie purposes of this ac-

tion that all previous steps had been taken by John

Robertson, Jr., to entitle himself to the patent, and that

he had the superior right to obtain it, notwithstanding

the claim set up by Burne, and having obtained the

patent, Robertson had the best title—to wit, the fee,

known to a court of law. Congress has the sole power

to declare the dignity and effect of title emanating from

the United States, and the whole legislation of the Fed-

eral Government in relation to public lands declares the

patent the superior and conclusive evidence of legal title;

until its issuance the fee is in the Government, which,

by patent, passes to the grantee, and he is entitled to

recover the possession in ejectment."

In Gibson v. Chouteau, 13 Wall. 99, the opinion was

delivered by Mr. Justice Field. On the trial of the case

in the lower court, the defendant endeavored to show

that they acquired through certain legal proceedings

the equitable title to the land, upon which they could

defend against the patent under the practice which

prevailed in Missouri. The case was tried several

times in the courts of Missouri, and at the last trial the

Supreme Court of Missouri recognized the fact that the

legal title remained in the United States until the

patent issued, and that the location title gave an equit-

able right that had been conveyed, upon which an action

was sustainable in the state courts by virtue of the state

statutes. The Court said:

"But there is another principle upon which we think

the statute may be made to operate here as a bar to
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plaintiff's action, and that is the fiction of relation

whereby the legal title is to be considered as passing

out of the United States througli; the patent at its date,

bnt as instantly dropping back in time to the date of the

location as the first act or inception of the conveyance to

vest the title in the owner of the equity as of that date,

and make it pass from him to the patentee named

through all the intermediate conveyances, so that the

two rights of entry and the two causes of action are thus

merged in one, and the statute may be held to have oper-

ated on both at once. The legal title on making this

circuit, necessarily runs around the period of the statute

bar, and the action founded on this new right is met by

the statute on its way, and cut off with that which

existed before."

Speaking of the doctrine of relation referred to by

the Supreme Court of Missouri, Mr. Justice Field says:

"The error of the learned court consisted in overlook-

ing the fact that the doctrine of relation is a fiction of

the law adopted by the courts solely for the purpose of

justice, and is only applied for the security and protec-

tion of persons w^ho stand in some privity with the party

that initiated proceedings for the land: and acquired the

equitable claim or right to the title. The defend-

ants in this case were strangers to that party

and to his equitable claim or equitable title, as

it is termed, not connecting themselves with it

by any valid transfer from the original or any

subsequent holder. The statutes of limitation of Miss-

ouri did not operate to convey that claim or equitable

title to them. It only extinguished the right to main-

tain the action of ejectment founded thereon under the
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statutes of the State. It left the right of entry upon the

legal title subsequently acquired by the patent, wholly

unaffected."

The foregoing clear and concise statement by Mr.

Justice Field, seems to settle the doctrine of relation

contended for in the case at bar. The learned judge,

further commenting on the case, uses the following lan-

guage:

"In the Federal courts where the distinction between

legal and equitable proceedings is strictly maintained,

the remedies afforded by law and equity are separately

pursued, and the action of ejectment can only be sus-

tained upon the possession by the plaintiff of the legal

title. For the enforcement of equitable rights, however,

clearly distinct equitable proceedings must be in-

stituted. The patent is the instrument which, under

the laws of Congress, passes the title of the United

States. It is the Government's conveyance. If other

parties possess equities superior to those of the patentee

upon which the patent issued, a court of equity will,

upon proper proceedings, enforce such equities by com-

pelling a transfer of the legal title, or enjoining its en-

forcement, or canceling the patent. But in the action

of ejectment in the Federal courts, the legal title must

prevail, and the patent, when regular on its face, is con-

clusive evidence of that title. * * * In several of

the States, and such is the case in Missouri, equities of

the character mentioned, instead of being presented in

a separate suit, may be set up as a defense to the action

of ejectment. The answer or plea in such case is in

the nature of a bill in equity, and should contain all its

essential averments."
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NotwitLstunding the practice act of Missouri abol-

ished all distiuction between legal and equitable actions,

a party could not by his pleadings set forth a merely

legal title and be led into proof of facts which show that,

having an equity, he is entitled to a conveyance of the

legal title. The Supreme Court, however, through Mr.

Justice Field, declares:

"That neither in a separate suit in a Federal court, nor

in an answer to an action of ejectment in a State court,

can the mere occupation of the demanded premises by

plaintiff or defendant for the period prescribed by the

statute of limitations of the State, be held to constitute

a sufficient equity in their favor to control the legal title

subsequently conveyed to others by the patent of the

United States, without trenching upon the power of

Congress in the disposition of the public lands."

The case of Eector vs. Ashley, 6 Wall. 142, and U. S.

vs. Thompson, 98 IT. S. 486, announce the same principle

as stated in the cases of Redfield vs. Park, and Gobson

vs. Chouteau. These cases would seem to settle the con-

tention upon the question of the statute of limitations

raised in this case, if the same rule shall be followed in

the disposition of mineral lands. If these cases are to

be followed, then the ten years' period prescribed by

the statutes of Alaska had not expired after the issue

of the patent, and before this action was brought.

It is contended ou the part of the defendants, however,

and an examination of these cases shows the contention

to be well founded, that the cases examined discuss

questions affecting the disposition of agricultural lands

by the Government of the United States. It is con-

tended also that the laws of the United States in refer-
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ence to mineral lands, and the rules and regulations of

the Government as to the disposition of the same, are

essentially different from the laws, rules, and regula-

tions governing the disposition of public agricultural

lands, and not the cases heretofore considered holding

that the statute of limitations can only be successfully

invoked from the time the government parts with its

title by the issue of the patent, cannot be regarded as a

controlling authority in this case. It therefore becomes

necessary to examine the statutes of the United States

as to the disposition of the public mineral lands, and to

determine how far, if at all, the mere location of a min-

ing claim upon the public domain differs from a pre-

emption or homestead.

In exercising the right of pre-emption, the settler, in

filing upon the land in the local land office, acquires no

exclusive right of possession of the land upon which the

filing is made. The pre-emptor simply makes his settle-

ment, and bases his filing upon that, and holds so much

of his claim as is under his actual control; and if he

cultivates the land and makes improvements sufficient

in law, he can acquire title upon making final proof of

these facts, pay for the land, receive what is called his

final receipt from the local land office, and in due time

receive his patent from the Government of the United

States. The pre-emptor acquires no legal title until

the patent issues, and his equity, even after payment,

has been held not to be of so important a character as

to prevent the Interior Department from setting it aside

on its OW'U motion, and thereby absolutely destroying

all of such claimed equities as w^ere supposed to have

vested in the pre-emptor. The citizen taking a home-
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stead upon the ])iiblii- doiiiniii acquires no legal title to

his laud until final proof of five years' residence, im-

provements, etc. No part of the land covered by the

homestead claim could be entered by another either by

pre-emption or homestead or otherwise, until the first

entry or homestead claim had been contested and set

aside by action of the Department; but the entryman

acquires no legal right until the issuance of the patent

upon 'final proof.

The Congress of the United States has enacted such

laws for the disposition of the public mineral lands, that

when a person makes a discovery of mineral, and there-

upon so designates the boundaries of the tract or parcel

claimed by him that the same may be readily traced

upon the ground, he acquires a legal title to the land

that is good against all persons except the United

States. His is not a mere inchoate right that may ripen

into a title, but it is a present title, a present legal in-

terest in the land, that he cannot be deprived of even by

the United States without compensation. The miner's

claim, when properly located under the acts of Congress,

becomes a grant of a present legal interest, and, as a

title, differs in every essential element from the equities

that may be acquired by persons locating upon the

public agricultural lands, either under pre-emption or

homestead lam-s, and afterward obtaining patent for

the same. The farmer acquires in the public agi'icul-

tural lands, even when he has paid his money for them,

at most an equity; while the miner, under the acts of

Congress for the disposition of the mineral lauds as be-

fore stated, acquires a present legal interest and legal

title, from the inception of his claim. When he makes
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his discovery and location, so much of the public mineral

lands as are properly covered by his claim is thereby

severed from the great body of mineral lands of the

United States, and is then no longer subject to location

by any other person.

In Belk vs. Meagher, KM U. S. 279, in delivering the

decision of the Court, Mr. Chief Justice Waite, uses the

following language:

''A Mining claim perfected under law, is property

in the highest sense of that term, Avhich may be sold

and conveyed, and will pass by descent (Forbes vs.

Gracey, 98 U. S. 762). There is nothing in the act of

Congress' which makes actual possession any more neces-

sary for the protection of title acquired by such claim

by a valid location, than it is for any other grant from

the United States. The language of the act is that the

locators shall have the exclusive right of possession and

enjoyment of all the surface included within the lines

of their locations, which is to continue until there shall

be a failure to do the requisite amount of work within

the prescribed time. Congress has seen fit to make

the possession of that part of the public lands which is

valuable for minerals, separable from the fee, and to

provide for the existence of an exclusive right to the

possession, while the paramount title remains in the

United States."

Not only has it been frequently decided by the Courts

of our country that actions in ejectment will lie as be-

tween rival claimants of mineral lands, but the Congress

of the United States has expressly enacted "That no

possessory action between individuals in courts of the

United States for the recovery of mining titles shall be
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affected by the fact that the paramount title to the land

Ls in the United States; but each case shall be adjudged

by the law of possession."

In the case of Silver Bow Mininj>- & ^Milling Co. vs.

Clark, 5 Mont. 378, it is held that the location of a min-

ing claim had the effect of a grant from the Government

to the locator of a right to the exclusive possession and

enjoyment of all the surface ground included within the

lines of his location, and that patent is but the perfect-

ing and consummation of the title conveyed by the loca-

tion. In Talbot et al. vs. King et al., 9 Pac. 434, a de-

cision by the Montana court on January 7th, 1886, the

Court said:

''The only reason why a patent may be issued for a

quartz lode mining claim is, that the ground has been

previously located according to law. Such a location

gives the person making the same the right to the ex-

clusive possession and enjoyment of all the surface

ground included within the lines of his location. This

is a provision of the statute, and the rights thereby con-

ferred cannot be encroached upon while the statute

remains in force."

In the same case the Court says further;

"A valid location is equivalent to a contract of pur-

chase. The right to occupy and possess means the right

to acquire a full title. The mineral lands are declared

open to occupation and purchase. The location , to-

gether with the necessary work, is the purchase, and the

patent is the evidence of the title so acquired. The lo-

cation, therefore, has the effect of a grant from the

Government to the locator, and this grant cannot be

defeated or abridged by an unauthorized exception con-
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tained in the patent, for the patent must always be in

accordance with the consummation of the grant

evidenced by valid location."

That the action of ejectment will lie between rival

jclairaants of mineral lands, is no longer a question.

And such action may be brought to determine the right

of possession of the rival claimants, even before any

attempt is made by either party to procure a patent for

the mining claim. Such an action may be maintained

even by an alien as against a citizen of the United

States or one who has declared his intention to become

such.

McKinley Creek Mining Co. et al. vs. The Alaska

United Min. Co. et al., decided in January of this year;

decision not yet published in length.

While it is true that the action of ejectment may be

maintained between rival claimants, does it necessarily

follow that the locator of a mining claim can maintain

such action or other possessory action under the Code

against persons who simply intrude upon the ground

covered by his location?

The Kevised Statutes of the United States, section

2322, provide as follows:

"The locators of all mining locations heretofore made

or which shall hereafter be made, on any mineral vein,

lode, or ledge, situated on the public domain, their heirs

and assigns, where no adverse claim exists, on the tenth

day of May, eighteen hundred and seventy-two, so long

as they comply with the laws of the United States, and

with State, territorial, and local regulations not in con-

flict with the laws of the United States governing their

possessory title, shall have the exclusive right of poooes-
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sion and (Mijoyment of all the surface included within

the line of their locations. * * *" Surely, if his in-

terest in the mining ground is m the nature of a grant,

and is such a legal title as will support a suit in eject-

ment, and he is entitled under the law to the exclusive

right of possession and enjoyment of all the surface

within the exterior boundaries of his claim, the locator

must be legally authorized to maintain that possession

^y proper action. The maxim of the common law that

there is no wrong without a remedy is sufficient author-

ity for the conclusion that where the right given by

statute is the exclusive possession and enjoyment of the

surface ground of the miner's claim, an entry thereon

by any other person whereby such right of possession is

infringed by the intruder, is such a wrong as will invoke

an adequate legal remedy.

Section 301 of the Code of Civil Procedure for Alaska

(Act of Congress of June 6, 1900), among other forms of

action for the recovery of the possession of real property,^

makes the following provision:

"Any person who has a legal estate in real property

and a present right of possession thereof, may recover

such possession with damages for withholding the same,

by an action. Such action shall be commenced against

the person in the actual possession of the property at

the time, or if the property be not in the actual posses-

sion of any one, then against the person acting as the

owner thereof."

Section 303 of the same code provides what shall be

alleged in the plaintiff's complaint, and reads as fol-

lows:
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"The plaintiff in his complaint shall set forth the

nature of his estate in the property, whether it be in fee,

for life, or for a term of years, and for whose life, or the

duration of such term, and that he is entitled to the

possession thereof, and that defendant wrongfully with-

holds the same from him to his damage in such sum as

may be therein claimed."

Section 304 of the same code designates what may be

given in evidence by the defendant, as follows:

"The defendant shall not be allowed to give in evi-

dence any estate in himself or another in the property,

or any license or right to the possession thereof, unless

the same be pleaded in his answer. If so pleaded, the

nature and duration of such estate, or license or right

to the possession, shall be set forth with the certainty

and particularity required in a comi^laint." * * *

In addition to the right of action provided by the

foregoing sections, Congress also provided for the action

of forcible entry and detainer, which is the usual form

of action provided by codes in such cases. These sec-

tions of the Act of Congress of June 6, 1900, and the

rights of action therein described, have been in force in

Alaska since May 17th, 1884, when the first act of Con-

gress establishing a civil government for Alaska was

passed. In addition to these particular forms of action,

there was under the Oregon Code an action for the re-

covery of real property, or for quieting the title thereto,

that was of an equitable nature.

It would certainly seem that the locator of a mining

claim who was entitled under the laws of the United

States to the exclusive right of possession and enjoyment

of all the land within the limits of his claim, could have



vs. Ernest Langstedt. 47

at any time since the ijassage of the act of May 17th,

1884:, brought and maintained either the real action of

the code as provided for, or the action of forcible entry

and detainer, where parties were simply intruding upon

his property and by force settling thereon and holding

portions thereof adversely to him, or who peaceably en-

tered but insisted upon holding possession from him by

force. These forms of action were open to the plaintiff

in this case, and he could have pursued any of them,

or either of them that he chose, at any time since the

location of the Bonanza lode claim, and the passage of

the act of May 17, 1884. It would seem to follow that if

the plaintiff could have brought these actions, or either

of them, at any time since the location of his claim

and the passage of the act of May 17, 1884, that the

defendants herein may properly plead the statute of lim-

itations, and that the statute has run since the location

of said claim on January 29, 1884, and the passage of

thei act of May 17, 1884.

But it is contended on the part of the plaintiff that the

title of the defendants, which is mere possession, is not

sufficient to entitle them to plead the statute of limita-

tions; that there must have been at least an open,

notorious, adverse and uninterrupted possession under

color and claim of title, before they can invoke the aid

of the statute of limitations. Whether this is true, de-

pends entirely upon the statutes themselves.

Section 4 of the Alaska Code, provides as follows:

"Within ten years, actions for the recovery of real

property, or for the recovery of the possession thereof;

and no action shall be maintained for such recovery

unless it shall appear that the plaintiff, his ancestors,
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predecessors, and grantors was seised or possessed of

the premises in question within ten years before the

commencement of the action; provided, in all cases

where a cause of action has already accrued and the

period prescribed', in this section within which an action

may be brought has expired, or will expire within one

year from the approval of this act, an action may be

brought on such cause of action within one year from

the date of the approval of this act."

It may be well, perhaps, to first consider what char-

acter of title a plaintiif must have tO' bring an action at

any time within ten years under this statute.

The language of the statute "Seised or possessed,"

perhaps needs some interpretation. Seisin is feudal

possession; in other words, it is the relation in which a

person stands to land or other hereditaments when he

has in them an estate of freehold or possession. Such

a person is said to be seised in the land. Seisin is op-

posed to possession, which in its technical sense is only

applied to leaseholds and other personal property, and

to occupation, which signifies actual possession.

"Possession" is sometimes used in the old books in the

technical sense of seisin or feudal possession of land.

It is to be known that there is a jus proprietatis—

a

right of ownership; jus possessionis—a right of seisin

or possession, and jus proprietatis et jus possessionis

—

a right both of property and possession. Possession is

also sometimes opposed to seisin. The difference be-

tween possession and seisin is; Lessee for years is pos-

session, and yet the lessor is still seised, and, therefore,

the terms of law are that of chattels a man is possessed,
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whereas in feoffments, gifts in tail, and leases for life,

he is described as seised. (Rapalje's Law Diet.)

Owing to the peculiar conditions existing in Alaska,

the possessory title to land has been given a stronger

meaning than is ascribed to it in other sections of our

country. In the case of Carroll vs. Price, 81 Fed. 137,

it was early decided in this jurisdiction that possessory

rights in and to Government lands may be conveyed

from one person to another, and that instruments in writ-

ing making such conveyances are admissible in evidence,

and may be considered as tending to establish posses-

sion. It was also said by the Court in that case:

"While the paramount title to all lands in Alaska is

in the United States, Congress and the general govern-

ment had recognized for a great many years the rights

of an American citizen to go on to the public lands,

occupy, possess, use, and improve the same with a view

of ultimately obtaining title thereto from the general

government whenever the same shall be open to pur-

chase; and in this District this right is especially

recognized by Congress in the first proviso of section 8

of the act of May 17, 1884, providing for a civil govern-

ment for Alaska."

The case then before the Court was in the form of an

action in ejectment, and the sole title of the plaintiff

rested upon the fact of his having taken possession of

.certain public lands of the United States, and held the

undisturbed possession thereof, for a period of years.

The contention was that the action of ejectment would

not lie inasmuch as the plaintiff in such an action must

have a legal title or interest in the land to entitle him
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to recover. An instruction was requested and given in

that case as follows:

"This is an action in what is known as ejectment.

The plaintiff, to recover in this action, must do so upon

the strength of his own title, and not upon the weakness

of the defendant's title."

In the case of Malony vs. Adsit, 175 U. S. 281 on ap-

peal to the Supreme Count of the United States, Mr.

Justice Shiras, speaking for the Court, in discussing the

question involved in the last case referred to, says:

"In the condition of things in Alaska under the act of

1881, providing for a civil government for Alaska, and

under the 12th section of the act of May 3, 1891, 26

Stat. Large, 1100, the only titles that could be held

were those arising by reason of possession which might

ultimately ripen into a fee simple title under letters

patent issued to such prior claimant when Congress

might so provide by extending) the general land laws, or

otherwise."

Again, it is said in Bennett vs. Harkrader, 158 U. S.

441:

"Where the complaint alleges plaintiff is entitled to

the possession of certain described property which is un-

lawfully detained by the defendant, and the possession

of which the plaintiff prays the recovery, a general ver-

dict for the plaintiff is a finding that he is entitled to

the possession of all the property described in the com-

plaint. In this action, brought under a special statute

of the United States in support of an adverse claim, but

one estate is involved in a controversy. No title in fee

is or can be established. That remains in the United
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States, and the only question presented is priority of

right to purchase the fee."

In passing upon this question, Judge fcjhiras says:

"This principle applies more strongly to the present

case, in which the real nature of the plain Lilt's estate

in the property is only alleged as ownership by right of

prior occupancy and prior possession, and was so found

to be by the trial court." The same view of the nature

of the title to a lot in a townsite in Alaska, is expressed

by the District Court of the United States for the Dis-

trict of Alaska, in 81 Fed. 137, in the case of Carroll vs.

Trice. As the only kind of estate that could be held

was t jat of possession, it is sufficient for the plaintilf

to alJage that his was of that nature."

It would seem then, that in Alaska, at least, possession

of the public lands, though the land laws were not in

force in the District, was sufticient interest therein to en-

able the party in possession or whose possession had been

interfered with, to bring an action in ejectment under

the code, the provisions of which iiave been before

([uoted. if possession was suihcient title to enable the

party to maintain the action of ejectment where it is

said one must have a legal interest or title, surely the

words "seised or possessed" must be construed to have

at least as broad a meaning when used in this statute

of limitations, and a party in possession of real property

whose possession had been intruded upon by others could

at any time within ten years bring his action to dis-

possess them. Can we say that parties who have gone

into possession of laud and have maintained the posses-

sion thereof for a number of years, must have a higher
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or better title in order to plead the statute of limitations

than a plaintiff who seeks to recover on the strenoth of

his own title, possession having been declared sufficient

for that purpose not only by our own court but approved

by the Supreme Court of the United States? If there

could be any further question as to the quality of title

that would enable these defendants to ])lead the statute

of limitations, it would seem to be put entirely at rest

by section 1042 of our code, which provides for a shorter

period of time where the quality of title is higher than

mere possession. The section reads as follows:

''LTninterrupted, adverse, notorious possession of real

property under color and claim of title for seven years

or more shall be conclusively presumed to give title

thereto except as against the United States."

Under this statute, possession alone would not be suffi-

cient to enable a party to maintain an action, but in or-

der to do so he must not only be in possession or have a

right of possession, but the same must be accompanied'

by claim and color of title. As the Congress of the

United States has included these two sections in the

same act of June 6, 1900, we cannot but conclude that

they have understandingly fixed a longer period within

which an action may be brought where the title is based

upon possession only, than where such possession is ac-

companied by color or claim of title.

Considering, then, that the plaintiff's right in this case

had its origin in the location of the Bonanza Kin<; lode

claim on January 29th, 1884, which thereafter ripened

into a title by patent from the United States, it seems to

me, all the rjrcumstances and conditions as they have
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oxist(M] in AInska roiisidorod, that a right of action has
existed in the plaintiff in this case since the passage of

ihe act of Conoress establishing a civil government for

Alaska on Ma}- 17, 18«4, and if a right of action has ex-

isted in favor of the plaintiif during that period, then

these defendants would seem to have a right to plead

the statute of limitations running over the same period

of time, unless the interests of the United States in the

public mineral lands are such as to preclude this right.

One other question, perhaps, arises under this statute,

and is urged by counsel for the plaintiff, and that is that

he has eleven years in which to bring his action, even if

the statute of limitations applies before the issue of

patent. The proviso to the ten-year statute I have be-

fore quoted at leriglh. Of course, this claim is made

under the proviso to section 4 as quoted. It is a little

difficult to determine Avliat meaning, if any, this proviso

has; and in order to ascertain it, it becomes necessary to

inquire into the history of the legislation in Oregon that

has been followed by the Congress of the United States

in legislating for Alaska. The statutes of Oregon at one

time i)rovided a limitation for bringing actions for ;he

recovery of real estate at twenty years. In 1878 a stat-

ute Avas passed by the same legislature, of which the

pres«^nt statute of limitations for Alaska is an exact

copy, and contains the same proviso found in section

four of our Pivil Code. The object and purpose of rhe

Oregon legislature is clear as far as the proviso was con-

cerned at Ihe time of its adoption. Some rights miglit

be cut off by the new statute of ten years, and therefore

the provision that "in all cases where a cause of action
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Las already accrued and the period prescribed in this

section within which an action may be brought has ex-

I>ired, or will expire within one year from the approval

of this act, an action may be brought on such cause of

action within one year of the date of the approval of

this act.'- But this identical statute has been in force

and effect in Alaska since the 17th day of May, 1884,

and is the only limitation ever fixed by law within this

jurisdiction for the recovery of real property. It would

seem, therefore, that the proviso attached to section

4 of the act of June 6, 1900, was a mere reiteration and

adoption of the old Oregon statute, and it can have no

possible meaning or effect as applied to conditions in

Alaska at the time of the passage of the act of June 6,

}900. Therefore, the ten years fixed by the statute can

alone be Invoked by the plaintiff as the term within

which his action may be brought in order to divest the

defendants of their possession or right of possession.

We are now brought back to this proposition: Can the

statute of limitations avail the defendants in this action

so as to reach back of the date on which patent was is-

sued to the plaintiff or the plaintiff's grantors? If it

cannot reacJi back to the date of the location of the

claim, it surely cannot reach back to the date of payment

and issue of the final certificate.

The title to a mining) claim, no matter what its quality

or force, is wholly legal. It is acquired (by the miner un-

der a statute of the United States and by his own acts

in locating and appropriating a portion of the mineral

lands of the United States. Every act is in accordance

with the statute giving the right, and as before stated,
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vvluitovt'i' Uic rioht, and whatever the quality of the

tith', it is imi-ely lei;al. Final proof adds nothiuj; to his

rio-ht, thouj-li payment for the land creates an equity in

his favor. But whatever (hese equities may be, they

grow out of the ori^nal location of the mining claim.

Section 2322 of the Revised Statutes of the United States

provides among- other things: "The locators of all min-

ing claims heretofore or which shall hereafter be made

on any mineral vein, ledge, or lode situated upon the pub-

lic domain, their heirs and assigns * * * shall

liave the exclusive right of i^ossession and enjoyment of

all the surface included within the lines of their location,

and of all veins or lodes or ledges throughout their entire

depth," etc. In Belk vs. Meagher, in speaking of the

nature of the title the Supreme Court of the United

States said

:

"\\ lieu perfecteo, it has the effect of a grant by the

United States of the right of present and exclusive pos-

session."

In the case of Erhardt vs. Boaro, 113 U. S. 527, it is

stated

:

"The Government of the United States * * * as

a rew^ard to the successful explorer, grants him the right

to extract and possess the minerals within certain pre-

scribed limits."

Notwithstanding the Courts have frequently said,

speaking of a mining claim: "It is property in the miner

of great value," these claims "are subject to bargain and

sale, and constitute very largely the wealth of the

Pacific states," and again, that "a claim may be S(»ld,

transferred, mortgaged, and inherited," one can ger no
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very -.^lear idea as to the nature of the estate in a min-

ing location. We may conclude, therefore, that a min-

ing claim is a possessory title, and probably something

more; that it is legal in its character; that it is property

in the highest sense; that it may be sold and inherited;

that the miner may enjoy his possession; that he may

claim all lodes whose apices lie within the surface lines

of his location; that he may mine, and extract, and ap-

propriate to his own use, all minerals therein to what-

ever depth, and that his estate, whatever it may be,

com.es as a grant from the United States, the owner of

the soil, under the acts of Congress. The right to dig

and appropriate the ores in a mining claim is an exclusive

right which passes to one's heirs and assigns. Tt has

been said that when a man receives a grant of all the

beneficial interest in an estate, he receives the estate.

However, this may be as applied to mining claims, it is

diflicult to ijerceive the dii¥erence between a grant which

carries with it all that is of value or the "beneficial in-

terest" in an estate, from that estate which the miner ob-

tains in his claim when he makes a valid location.

As we have found, actions for the recovery of the

possession of real estate^ apply to this estate; also ac-

tions to quiet title, and for trespass upon the same. It

has always been treated as real property in the distribu-

tion of estates of deceased persons throughout the min-

ing states of the west. Is it possible that a man, by

himself or through his grantors, may hold this character

of a legal estate in a mining claim for a term of perhaps

fifty years without ever applying for a patent, and that

people who may have dealt with him as to portions of
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llio surface oroiiiid jnid tlic i-ii^lit to occupy the same for

building purposes, wliose deeds have been lost, no records

having been made (and it is well understood that records

in mining districts arc sometimes almost impossibleX

and who are therefore unable to show even color of title

or any title save and except tlieir possession, and then

bring his action to dispossess the person so in the open

land notorious possession of the property for perhaps the

most of the fifty years, and that the Court shall say to

the person so in possession wlien ho invokes the statute

of limitations, ''You cannot do so because the ultimate

title to the mining property is vested in the United

States"?

I am not unmindful of the frequent declarations of the

Courts that when a man makes application for patent

and patent is issued to him in the regular course as pro-

vided by the laws of Congress, that all questions as to

discovery, location, and the regularity of proceedings

leading up to patent, are presumed to be settled by the

fact of the patent alone, and that no question can there-

after be raised as to any of these matter.^; and further,

that if there were any adverse rights existing at the

time the application for patent was made, the parties in

Avhose favor such rights exist had their opportunity to

have them adjudicated in the proceedings for patent;

and inasmuch as they failed to do that, all such rights

jwere waived. ^Vhile these declarations are undoubtedly

accurate in many respects, are they in all? A man who

had been permitted by the locator, prior to patent, to

occupy some portion of the surface land, even for a con-

sideration, could not appear before the register and re-
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ceiver and file an adverse to the claim made by the party

proceeding to obtain patent. The right to adverse is

saved to those having an adverse title or claim to the

mineral lands or the mining claim as a minino- claim,

and not to mere occupiers of the surface soil or some

«mall portion of it. If the Court is right upon this propo-

sition, then the person occupying such surface ground

could have no opportunity of meeting the claims of the

owner of the mine, either at the time of the proceedings

for patent or any time prior thereto, or thereafter, until

the owner of the mining claim sought to dispossess him

by proper proceedings.

If the case at bar were not clearly distinguishable from

Kedfield vs. Parks, and Gibson vs. Chouteau, and other

cases of that character decided by the Supreme Court of

Ihe United States, I should follow those decisions with

the utmost pleasure and w-illingness. But the locator

of a pre-emption upon the agricultural lands of the

United States acquired no legal interest or title therein

until patent issued. It is true that when payment is

made for the land, he has an equitable interest therein,

and it is said the United States holds the naked legal

title solely for the benefit of the pre-emptor. The same

is true with homesteads. The patent furnishes the first

evidence of a legal Title. The legal title of the miner is

created when his location is perfected. In the discus-

sion in Kedfield vs. Parks, it is said:

"In the Federal courts, where the distinction between

legal and equitable proceedings is strictly maintained,

the remedies afforded by law and equity are separately

pursued. The action of ejectment can only be sustained
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upon possession by the i)ljnii(ifl of the legal title. For the

<*ni'orcoinent of equitable rlohts, however, clear, distinct,

eqni table proceedings must be instituted."

It would seem from this language that the ruling of

the Court in that case was based upon tlie form of the

action, which was one at law, rather than upon the

question of right absolutely involved, in the case. But

for the following language, this conclusion would seem

to me inevitable:

"But neither in a separate suit in a Federal court nor

in answer to an action in ejectment in a state court, can

the mere occupation of the demanded premises by plain-

tiff or defendant for the period prescribed by the stat-

ute of limitations of the state, be held to constitute a

sufficient equity in their favor to control the legal title

subsequently conveyed to others by the patent of the

United States, without trenching upon tlic power of Con-

gress in the disposition of the public lands. That power

cannot be defeated or obstructed by any occupation of

the i)reniises before the issue of patent under state legis-

lation in whatever form or tribunal such occupation be

asserted.'* (Citing 13 Wall. 101-4.) But must we not

understand this declaration of the Court to apply to the

disposition of the public agricultural lands which were

then in controversy, and not to the disposition of the

mineral lands of the United States? If the Congress of

tlie United States has created by legislation an estate

in a mining claim when the same is once located, that is

sufficient to invoke the statute of limitations under prop-

er conditions, can the language of the Supreme Court be

so construed as to destrcv such estate and tlie riirht to
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piecid the statute of limitations? I am constrained to

believe that none of these matters as to the rights of

persons locating mineral lands in the United States, were

in the mind of the Court at the time the decision re-

ferred to was made.

To put another supposititious case: If a miner enters

upon the public mineral lands of the United States and

by his explorations discovers a lode thereon, and there-

upon stakes and properly marks his mining location upon

the ground, and thereafter occupies the same for twenty

or thirty years without moving for patent, and shortly

after his location he. for some consideration furnished by

another, permit that other person to occupy a portion of

his surface gi'ound, put valuable buildings and improve-

ments thereon and thereafter convey to others, but

having no conveyance himself, and after a lapse of ten

years the original locator should convey his mining claim

to others without reservation and the new owner should

proceed against such surface occupant to dispossess him,

and such surface occupant should plead the statute of

limitations and retain his possession, and thereafter the

miner should abandon his claim and it should be taken

by a second and different locator who should thereafter

make application for patent and proceed to obtain it in

the regular way. Can it be said from any view taken of

the law that the person who had occupied a portion of

the surface ground for residence purposes for a term of

years, could in any manner resist the application for

patent, or could exhibit his former judgment against the

miner who at another time held a legal estate in practi-

cally the same premises, to prevent a patent issuing
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from the United States? It seems to me almost self-

evident that no such proceedings could be entertained

either in the United States land office or a court of jus-

tice.

Let us consider briefly the effect of the plea of the

statute of limitations, and a judgment thereon in favor

of the party pleading it in cases of mining claims before

patent. Admit, if you please, that the successful party

pleading the statute, obtains by his judgment title to

the ground or premises in dispute: Who is affected by it?

Judgments bind the parties and their privies. The

United States is not a party; is it in privity as the hold-

er of the ultimate legal title with the owner of the min-

ing claim? It can hardly be said that the Act of Con-

gress whereby a citizen is permitted to go upon the pub-

lic mineral lands, take possession of a portion thereof

as a mining claim, and extract therefrom all that has

value, and thereby permits the citizen to acquire a cer-

tain legal interest or estate in such claim, that the

locator is in such privity with the United States that a

judgment against him on the plea of the statute of limi-

tations would either preclude Congress from, or affect

in any manner, the exercise of its power in, the disposi-

tion of the public mineral lands. It seems to me unnec-

essary in this connection, to discuss the relation of

imvies bound by judgments. Even if it were possible

that the United States could be held to sustain such re-

lation of privity, the Government could not so be bound.

It has been decided by the Supreme Court of the United

States that suit or action can be brought against the

United States only by authority of an act of Congress,
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and that no one can appear in a suit in behalf of the

United States concerning title to land, not thereto ex-

pressly authorized by act of Congress, so as to bind the

United States when it is not a party.

See Carr vs. United States, 98 U. S. 433, and authori-

ties there cited.

If no one can appear so as to bind the Government in

proceeding against persons representing it not thereto

authorized by ('ongress, how can it be said that the mine

owner in proceeding against him, can be in such privity

that the United States will be bound by a judgment

against the mine owner? Again, the highest title that

could vest in the party pleading limitations by a judg>

ment against the mine owner, would be such title and

estate as was vested in him. The judgment could carry

no higher title by estoppel than the mine owner pos-

sessed, and no higher title than he could himself convey

by deed. Should he abandon or forfeit his mining claim,

his estate, claim, title, or interest, w^hatever it may be

called, would terminate and any title he had made to

others depending upon continuing his own title, would

fall with his title. Can it be said, then, that in plead-

ing the statute of limitations as it is attempted to be

pleaded in this case, would be "trenching upon the pow-

ers of Congress in the disposition of the public lands"?

And if it should be so said, and it should be held to be

true, should we not answer that Congress has created

the estate and condition whereby trenching upon the

powers of Congress in the disposition of the public lands

is made possible?

There was a time when the plea of the statute of limi-
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tations was regarded by the courts with disfavor. It is

believed, however, that at tlie present time that seiiti-

aiieiit has jjassed away, and the statute is uow looked upon

with more favor as a statute of repose. I am of the

oi)iniou that the statute of limitations, when properly

presented, and in a proper case, is one of gireat value and

beneficence.

I am therefore of the opinion that the owner of a min-

ing claim holds a legal estate therein; that it is property

in the highest sense; that it is a present grant of a legal

interest and estate in the land, by the Government of

the United States, to the locator; that it permits the

owner of such estate to take therefrom and apply to his

own use, all the ore therein throughout its entire depth;

that it gives the locator the exclusive riglit of possession;

that by location and occupation of a mining claim as

provided by the acts of Congress, the miner receives a

grant <»f all the beneficial interest in such claim or es-

tate, as well as possession; that all such actions as may

be brought for the possession of real estate or trespass

thereon, may be brought against the holder of such min-

ing claim at any time from and after its location; that a

person who retains the possession of any portion of the

surface ground of such mining claim, and occupies the

same continuously, for a period of ten years or more

after the location of such mining claim and before patent

issued therefor, may successfully plead the statute of

limitations in resisting the mining claimant's action in

ejectment, or for possession, and may plead limitation in

an action even after patent issued, though the ten years

required to be pleaded by the statute of limitations has
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uot expired since patent issued, but had, in pa.vt, run bo-

fore patent and after location. In other words, I hold

that in pleading the statute of limitations, it may reach

back to the date of location or as soon thereafter as the

defendant acquires an interest, and begins to run from

that date.

1 reach this conclusion with a great deal of deference,

after such hurried examination as I have been able to

make of the question while being pressed by the contin-

uous duties of a trial court. I know that the mining

company against which this decision goes is amply able

to take an appeal and present this question to a higher

court. This fact makes me less guarded, and I reach

the conclusion as above stated with less hesitation be-

cause of such right of appeal, and because I know the

question will be examined by men of greater learning

and broader experience than mine^ and no doubt with a

clearer insight than I possess. Should the Appellate

Court take a different view of the law upon this ques-

tion, no one will hail their decision with greater delight

than myself, and no one be more ready to enforce the

conclusion they reach.

Judgment for the defendants under the pleadings and

the stipulation on file.

February 17th, 1902.

(Signed) MELVILLE C. BROWN,
Judge.

No. 29A. In United States District Court, Division

No. 1, Alaska. Tyee Consolidated Mining Comi)any, vs.

Ernest Langstedt. Decision. Filed June 19, 1902. W.

J. Hills, Clerk.
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No. 29A.

In ilic United States District Courts for the District of

Alaska, Division No. 1.

TYEE CONSOLIDATED MINING'
COMPANY,

Plaintiff,

vs.

EliNEST LANGSTEDT,
Defendant.

Bond on Writ of Error.

Know all men by these presents, that we, the Tyee

Consolidated Mining Company, a corporation organized

and existing under and by virtue of the laws of the

Stale of California, by elohn G. Held, its attorney in

fact, plaintiH' in error in the above-entitled cause, as

principal, and John Olds, of the town of .Juneau, Alaska,

asi surety, are held and firmly bound unto the above-

named Ernest Langstedt, defendant in error, in the

above-eiititled action, in the sum of two hundred and

fifty dollars, lawful money of the United States of Amer-

ica, to be paid to the said Ernest Langstedt, for the pay-

ment of which, well and truly to be made, we bind our-

selves, and each of us, our and each of our successor.s in

interest, and heirs, and executors and administrators,

jointly and severally, firmly by these presents.

Sealed with our seals and dated the 28d day of June,

>1902.

Whereas, the above-named Tvee Consolidated Mining

Company is about to sue out a writ of error in the
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above-named court, to re-examine and reverse in tlie Cir-

cuit Court of Appeals of tlie United States of America,

for the Ninth Circuit, the judgment rendered in the

above-entitled action by the said District Court of the

United States, for the District of Alaska, Division No. 1,

and to obtain an order and judgment of the said Circuit

Court of Appeals, that the plaintiff have judgment en-

tered in this court as prayed for in the complaint filed

herein, and that said plaintiff have a new trial of its

said action in said District Court of the United States

for the District of Alaska, Division No. 1.

Now, therefore, the condition of this obligation is such

that if the above bounden Tyee Consolidated Mining Com-

pany, plaintiff in error, shall prosecute its said writ of

error to effect and answer all damages and costs if it fails

to make said writ of error good, and shall obey all judg-

ments and orders entered against it in the said Circuit

Court of Appeals, under and upon its said writ of error,

then this obligation shall be void; otherwise the sa)ne

shall be and remain in full force and virtue.

TYEE CONSOLIDATED MIXING COMPANY.

By JOHN G. HEID, [L. S.]

Its Attorney in Fact.

JOHN OLDS. [Seal]

Executed in presence of:

United States of America,
")

Lss.

District of Alaska. J

John Olds, being duly sworn, deposes and says that

he is the surety named in and who executed the forego-

inff bond: that he is a resident and householder within
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the Distriet of Alaska, aud is worth the snin of five hun-

dred dolhirs, over niul nbovo all his just debts and liabili-

ties, exclusive of property exempt from execution.

JOHN OLDS.

Subscribed and sworn to before me this 2'M\ day of

June, 1902.

. [Seal] T. U. LYONvS,

Notary Public for .Alaska.

The foregoing bond is hereby approved as to form,

sufficiency of surety, and manner of execution.

! M. C. BROWN,
Judge.

[Endorsed]: No. 29A. In United States District

Court, at Juneau, for Alaska, Division No. 1. Tyee Con-

solidated Mining Company, vs. Ernest Laugstedt. Bond

on Writ of Error. Filed July 10, 1902. W. J. Hills,

Clerk.

Clerk's Certificate to Transcript.

United States of America,

District of Alaska, ^ ss.

Division No. 1.

I, VV. J. Hills, clerk of the United States District Court

for the District of Alaska, Division No. 1, do hereby

certify that the above and foregoing and hereto annexed

49 written, typewritten and printed pages from 1 to 49,

inclusive both, are a full, Irue and correct transcript of

the records and files of all the proceedings in the therein
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nieutioned cause of 1'yee Consolidated Mining, Company,

vs. Ernest Langstedt, as the same appears of record on

file in my office (portions being included in bill of excep-

tions), and that the same is in accordance with the com-

mand of the writ of error in said cause allowed.

That this transcript has been prepared by the plaintiff

in error by permission of the Court, and the costs of

examination and certificate, amounting to |5.80, has

been paid to me by the plaintiff in error.

lu testimony whereof, I have hereunto set my hand

and caused the seal of the Court to be hereunto aflfixed at

Junt^au, Alaska, on this 21st day of July, 1902.

[Seal] W. J. HILLS,

Clerk United States District Court for District of Alaska,

Division No. 1.

[Endorsed] : No. 875. In the United States Circuit

Court of Appeals, for the Ninth Circuit. The Tyee Con-

solidated jMining Company, Plaintiff in Error, vs. Ernest

Langstedt, Defendant in Error. Transcript of Record.

Upon Writ of Error to the United States District Court,

for the District of Alaska, Division No. 1.

Filed August 1, 1902.

F. D. MONCKTON,
Clerk.

By IMereditli Sawyer,

Deputy Clerk
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

THE TYEE CONSOLIDATED MIN-

ING COMPANY,

Plaintiff i7i Error

^

No. 875
vs.

ERNEST LANGSTEDT,

Defendant in Error.

Brief for Plaintiff in Error.

Statement of Facts.

This is an action to recover possession of a part

of the Bonanza King lode claim, situated on Douglas

Island, in Alaska. The action was tried by the Court

without a jury. Findings of fact were signed and

filed. The facts are few and are undisputed.

The Bonanza King lode claim was located January



29, 1884, a receiver's receipt therefor was issued May
20, 1884, and the United States Patent on December 26,

1890. Plaintiff is the owner of the Bonanza King

lode claim by proper mesne conveyances. This action

was commenced on December 24, 1900.

The defendant and his grantors and predecessors in

interest have been in the actual, open, notorious and

continuous possession for a period of more than ten

years prior to the commencement of the action of that

part of the Bonanza King lode claim in controversy.

The defendant, his grantors and predecessors in in-

terest, during the entire period of ten years last men-

tioned, and ever since have claimed to be the owners

of said land, and they now claim it adversely to the

plaintiff. (Tr. p. 19, Findings of Fact.)

By stipulation of the parties, the one question in-

volved in the action is whether or not the action is

barred by the statute of limitations. (Tr. p. 17.)

It is also agreed that the stipulation shall affect and

extend to seven other cases (id.) These seven cases

are numbered respectively 876 to 882 on the records

of this Court.

The Court below found that the cause of action

was barred by the statute of limitations. (Tr. pp. 19}

20.)

The Code of Civil Procedure of Alaska provides

that " The periods prescribed in Section Three of this

act for the commencement of actions shall be as

follows: Within ten years for the recovery of real

property, or for the recovery of the possession

thereof; and no action shall be maintained for such



recovery unless it shall appear that the plaintiff, his

ancestor, predecessor, or grantor was seized or

possessed of the premises in question within ten years

before the commencement of the action."

31 U. S, Stat, at L. p'p. 321, 334.

From a long and careful opinion, which is made a

part of the record herein (Tr. pp. 29 to G4), it appears

that the trial Court held that this action should have

been commenced within ten years from January 29,

1884, that being the date of the location of the "Bon-

anza King"; or at best within ten years from May 20,

1884, the date of the issuance of the receiver's receipt,

and that it was not sufficient for the plaintiff to have

commenced this action within ten years from the date

of the issuance of the United States Patent for the

" Bonanza King."

The errors, relied upon for a reversal, attack the

foregoing conclusions and are embodied in the fol-

lowing specification:

Specification of the errors relied upon.

1. That the United States District Court for the

District of Alaska, Division No. 1, before which said

matter was heard and tried, erred in ruling that the

statute of limitations began to run against the plain-

tiff in error herein at the date of the location of the

Bonanza King lode claim, to wit, the 29th day of

January, 1884;

2. That the said United States District Court for

the District of Alaska, Division No. 1, erred in ruling



that, though the plantiff did commence its action

herein on the 24th day of December, 1900, said plain-

tiff did not commence said action within the time

limited by the Code of Alaska, or by law.

3. That the said United States District Court for

Alaska, Division No. 1, erred in ruling and deciding

that the statute of limitations in this case did not

commence to run against plaintiff herein at the date

of the issuance of a United States Patent for said

Bonanza King lode claim, to wit, December 26, 1890,

but that said statute of limitations did commence

to run against plaintiff from and at the date of the

location of the Bonanza King lode claim and that by

reason thereof plaintiff's action is barred.

4. That the said United States Court for Alaska,

Division No. 1, erred in entering a judgment in favor

of the defendant and dismissing the action of plain-

tiff, instead of entering a judgment in favor of

plaintiff as prayed for in its complaint. (Tr. pp. 25, 26).

Argument.

The plaintiff in error contends that the judgment of

the Court below was erroneous because,

The statute of limitations in an action to recover posess-

ion of a mining claim does not begin to run until the date

of the issuance of the United States patent for the claim.

It is no longer an open question that, as to portions

of the public domain, the statute of limitations of the

State wherein the same are situated, does not begin

to run until the full legal title passes from the United



States to its grantee, and that such legal title does not

pass until the patent is issued; This is the doctrine of

the Supreme Court of the United States established

by the cases of

Redjield v. Parks, 132 U. S. 239, 241;

Gibson V. Chouteau, 13 Wall. 92, 99;

Rector v Ashley, 6 Wall. 142

Bagnell v. Broderick, 13 Pet. 436.

The same doctrine is followed in the Supreme

Courts of the several States of the Union, in which

the question has been presented for decision:

See Steele v. Boley, 7 Utah, 64, overruling the

same case in 6 Utah, 308;

Fremont v. Seals, 18 Cal. 433;

Augar v. Miller, 90 Cal. 342, overruling dicticm

in Morris v. Moody, 84 Cal. 143;

Treadway v. Wilder, 12 Nev. 108, 114;

Denver & R. G. R. Co. v. Wilson, (Col.) 62 Pac.

843, 846;

Mills v. Traver, (Neb.) 53 N. W. 67;

Stephens v. Moore, (Ala.) 22 So. 542.

It is held, however, by the learned judge of the

Court below in this case that the laws, rules and reg-

ulations governing the sale of public agricultural

lands are essentially different from those governing

the sale of mineral lands, and that, therefore, the

doctrine that the statute of limitations only begins

to run from the time that the government parts with

its title by the issue of the patent, does not appl}' to the



case of mineral lands. We respectfully submit that the

reasoning of the learned judge whereby he seeks to

establish this difference, is not sound. It is true, that

the locator of mineral lands has a much greater con-

trol over his claim than has an agricultural entryman,

prior to final entry, over an agricultural claim; but

after such final entry, after the issuance of the re-

ceivers's receipt for the entry money, the rights of the

agricultural entryman are fully as broad as those of

the mineral claimant. After issuance of the receiver's

receipt the entryman can dispose of the land {Myers

V. Croft, 13 Wall, 291, 297: Thurston v. Alva, 45 Cal,

116); he has nothing further to do to perfect his title

than to receive the patent therefor; he is the owner of

the full equitable title ; the land can be seized under legal

process against him; the United States is the holder of

the dry legal title merely in trust for him; his entry is

equivalent so far as the government is concerned to a

patent actually issued {Stork v. Starrs, 6 Wall, 402:

Simmons v. Wagner, 101 U. S. 260). The execution

and delivery of the patent, after the right to it has

become complete, are the mere minsterial acts of the

ofl&cers charged with the duty of their performance.

And yet, with such a title as this, it is the established

unquestioned rule that the statute of limitations runs

from the date of the patent and not from the date of

the receiver's receipt.

We can conceive of no reason why a different rule

should obtain in the case of mineral lands. The

learned judge of the Court below said: "The Court is

not aware that the precise question presented here has



ever been passed upon by a Court of last resort. If

there are any such, they have escaped my observa-

tion". (Tr. p. 32.)

In our examination of the cases we have found that

the Supreme Courts of California, Nevada and Mon-

tana have passed upon this precise question. They

all decide the statute begins to run from the date of

issuance of the patent. Nor have we been able to

find a single case which supports the conclusion of the

Court below.

In Nessler v. Bigelow, 60 Cal. 98, his Honor, Judge

Ross, then a member of the Supreme Court of Calif-

ornia, in passing upon this very question, said:

"Action to quite title—plaintiff relying on a patent

from the Government, issued March 30, 1876, under

and by virture of the mining laws. In their answer

the defendants admit that they, respectively, claimed

interests in certain separate and distinct portions

of the premises embraced in the patent, adverse to

the plaintiff; and aver, that for more than fifteen

years immediately preceding the commencement of

the action, they had, respectively, held the adverse

possession of the respective portions so claimed. But

they could not have held adversely to the Govern-

ment, and the action having been commenced within five

years after the issuance of the 'patent, the statute of limita-

tions could not avail them against the patentee.^' (In

California there is a five year limitation in actions to

recover real property. C. C. P. 318).

In South End Mining Company v. Tinncy, et al., 22

Nev. 221; 35 Pac. 89, the plaintiff sued to recover
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possession of a mine. He offered a United States Patent

as evidence of its title. Defendants pleaded the statute

of limitations in bar of the plaintiff's cause of action.

The Court held that the statute of limitations did not

commence to run against the plaintiff's cause of action

until the issuance of the patent. The Court said:

"The appellants contend that the Court erred in de-

ciding that the statute of limitations did not com-

mence to run against the plaintiff's cause of action

until the issuance of the patent. They argue that the

statute was set in motion on the payment of the pur-

chase price of the land, and hence the plaintiff's right

of action is barred. A glance at the decided cases by

the Supreme Court of the United States will show

that this contention is unsustainable in law.

It has been held by the Secretary of the Interior

and numerous decided cases, that, by the mining

laws of the United States, three classes of title are

created: (1) Title in fee simple; (2) title by possession;

(3) the complete equitable title. The first vests in the

grantee of the government an indefeasible title, while

the second vests a title in the nature of an easement

onl3\ The first, being an absolute grant by purchase

and patent without condition, is not defeasible, while

the second, being a mere right of possession and enjoy-

ment of profits without purchase and upon conditions,

may be defeated at any time by the failure of the

party in possession to comply with the condition.

The equitable title accrues immediately upon pur-

chase, for the entr}'^ entitles the purchaser to a patent.

The inquiry then is as to who holds the legal title to
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the mining ground in question. There can bo but

one answer to this question, and that answer must be

that the title remains in the original owner, the gov-

ernment of the United States, and there remains until

it is vested by the government in its grantee. This

results from the laws, rules and regulations for the

sale and disposal of the public lands, and is the rule

of decisions affirmed by the Courts of last resort all

over the United States; and they universally hold 'that

Congress has the sole power to declare the dignity and

effect of titles emanating from the United States, and

the whole legislation of the government in reference

to the pubic lands declares the patent to be superior and

conclusive evidence of the legal title.' Until it issues,

the fee is in the government, which by the patent

passes to the grantee; and until it is issued, the

statute of limitations does not run against the legal

title".

In his opinion in the case at bar the learned judge

of the Court below cites as authority upon the sub-

ject of the nature of a mining claim location, decisions

from the Supreme Court of Montana. Yet, that very

Court, in four cases, has decided that in an action to

recover a mining claim the statute runs from the

date of the patent.

In King v. Thomas, 6 Mont. 409, 12 Pac, 865,

the Court said:

" The authorities above cited settled the proposition

of the appellants, that the statute began to run against

the mining claim from its location, and decided it



10

adversely to the position assumed. The law imposes

on the miner certain duties and obligations necessary

to be performed before a patent can issue, and certain

delays are indispensable in the performance of these

preliminary requisites; and after all has been done

that can be done by the mining claimant, the con-

summation of the title rests entirely with the Govern-

ment. For these very sufficient reasons the statute of

limitations does not begin to run against him from the

date of his location, hut only after the 'patent has issued,

and the Government has finally disposed of the soil,

and the miner has become the absolute owner thereof."

This case is followed by the cases of:

Weihold V. Davis, 7 Mont. 107, 14 Pac. 865.

Mayer v. Carothers, 14 Mont. 274, 36 Pac. 182.

Clark v. Barnard, 15 Mont. 176, 38 Pac. 834.

In Jatunn v. Smith, 95 Cal. 154, his Honor, Judge

De Haven, then being a member of the Supreme

Court of California, said (p. 156): "and it must be

regarded as settled that the statute of limitations of

a state does not apply to the Government of the United

States, and, as a consequence, that there can be no

adverse possession of land under such a law, or

adverse use of water, to the natural flow of which

such land is entitled while the title remains in the

United States."

We submit that, upon sound reason and upon the

authority of all the cases which have dealt with this

subject, the conclusion of the Court below was
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erroneous; that the cause of action in the complaint

at bar was not barred by the statute of limitations;

that the judgment should be reversed and the Court

below directed to enter a judgment in favor of the

plaintiff as prayed for in its complaint, and for its

costs. /TV

Dated, San Francisco, October \-| , 1902.

Respectfully submitted,

ALFRED SUTRO,

Attorney for Plaintiff in Error.
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IN THE

United States Circuit Court of Appeals^
FOR THE NINTH CIRCaiT.

THE TYEE CONSOLIDATED MINING
\

COMPANY, I

Plaintiff in Error, I

^ No. 87^.
vs.

-^

ERNEST LANGSTEDT,
Defendant in Error, j

On Error to the United States District Court for Alaska,

Division Number One.

MOTIONS TO DISMISS AND AFFIRM.

Coines now the defendant in error by his counsel and

moves the court to dismiss the writ of error herein upon

the ground that no assignment of errors was filed with the

clerk of the court below with the petition for a writ of error

or before the writ of error issued as required by Rule 11

of this court.

The said defendant in error by his counsel also moves

tlie court to aflirm the judgment of the court below on the

ground that, altliough the record may show this court has

jurisdiction, it is manifest that the writ of error was sued

out for delay only, and that the grounds thereof are frivo-

lous.



These motions to dismiss and affirm are made upon the

record and file herein, and the plaintiff in error and its

counsel are hereby notified that these motions will be ar-

gued and submitted to the court when the cause comes on

for hearing.

LORENZO S. B. SAWYER and

CREWS & HELLENTHALL,
Attorneys for Appellee.

To the Appellant and to J. G. Heid and R. F. Lewis, its

counsel.



IN THE

United States Circuit Court of Appeals,
FOR THE NINTH CIRCUIT.

THE TYEE CONSOLIDATED MINING
COMPANY,

Plamtiff i?i Error,

\ No. 875.
vs. , I J

ERNEST LANGSTEDT,
Defendant in Error, j

On Error to the United States District Court for Alaska,

Division Number One.

BRIEF ON MOTIONS.
The record in this case discloses that the petition for a

writ of errcrr in this case was filed with the clerk of the

United States District Court for the District of Alaska, Di-

vision Number One, on June 23d, 1902, (see printed record

pag-e 28) ; that the writ of error was issued by the Judge of

the United States District Court for the District of Alaska,

Division Numher One, on June 23d, 1902 (see printed rec-

ord, page 3), and that the citation in error issued June

30th, 1902, (see printed record, page 4), and was returned

and filed on July 1st, 1902, (see printed record, page 5);

and that the assignment of errors was not filed until July

lotli, 1902, eighteen days after the petition for a writ of

oriTH' was filed and after the writ and citation were issued

and the citation returned and filed.
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It will thus be seen that while the petition for a writ

of error, was filed on June 23d, 1902, the assignment of

errors was not filed until some eighteen days thereafter. It

will also be noticed that the wiit of error and citation in

error actuallj^ issued, and that the citation in error was

served, returned and filed several days before the assign-

ment of errors was filed with the clerk of the court below.

We think that it is no longer open to discussion that this is

sufficient ground for dismissing the writ of error. This

matter was before this court in the recent case of The

JX Ci'
^^^^^ United Gold Mining Company vs. Henry Musset

(Number 710). In that case the plaintiff in error had
failed to file its assignment of errors with the petition, but

had subsequently made an application to the lower court

to withdraw the writ of error, which application was denied

by the lower court. When the matter was raised before

this court, this court held that while ordinarily the writ

of error should be dismissed because the assignment of

errors was not filed with the petition for a writ of error,

the court would not dismiss the writ in that case because.

a proper and seasonable application had been made to

the lower court to withdraw the writ, which was not al-

lowed by the lower court.

In the case at bar no application was made to the

lower court to withdraw the writ of error, which distin-

guishes this case from the Musset case. In this case the

plaintiff in error simply filed its petition for a writ of er- •

ror, sued out its writ, had a citation issued, served, re-



turned and filed, all of which was done on or before the

first day of July, and then, on the 10th day of July, the

plaintiff in error filed its assignment of errors without

offering any excuse for the delay. We think that such

loose practice ought to be discouraged; that litigants

ought to l)e compelled to follow the just rules of this

court; and that the writ of error in this case ought to be

dismissed.

This precise question was recently before the Circuit

Court of Appeals for the Eighth Circuit in the case of

Frame v. Portland, etc. Co., 108 Fed. 750. Inthat case the

assignment of errors was filed but two days after the issue

of the writ, and an affidavit was presented in explanation

of the failure to present the assignment of errors before

the writ issued, but the court held that the filing of an as-

signment of errors before the issue of the writ of error is

indispensable under the 11 rule of the Circuit Court of

Appeals (which is like the 11th rule of this court), and

that the writ must be dismissed if the assignment of errors

is not filed before the writ issues. Upon this point the

learped court say:

"Assignment of Errors—Filing Before Issue of Writ

Indispensable— The filing of an assignment of errors be-

fore the issue of a writ of error is indispensable under the

eleventh rule of the Circuit Courts of Appeals (our rule al-

ready cited), and the writ will be dismissed if the assign-

ment is not filed before it issues (Syllabus by the Court).

''A motion has been made to dismiss the writ of error



in this ease because the assignment of errors was not filed

until after the writ was issued. Section 997 of the Ee~

vised Statutes makes an asignment of errors a prayer for

reversal and a citation to the adverse party essential

parts of the record upon which a review of the rulings of

a trial court may be invoked in the appellate courts of the

United States. Eule 11 of this court provides that 'the

plaintiff in error or appellant shall file with the clerk of

the court below, with his petition for the writ of error or

appeal, an assignment of errors which shall set out sep-

arately and particularly each error asserted and intended

to be urged. No writ of error or appeal shall be allowed

until such assignment of errors shall have been filed.'

(Word for word our C. C. A. rule.)

''This is a just and reasonable rule. It makes the

filing of the assignment of errors before the writ is al-

lowed indispensable to its issue, to the end that the Judge

to whom application is made for its allowance may be in-

fonned what the alleged errors are upon which the pe-

titioner relies, and may thus intelligently decide whether

or not the prayer of his petition should be granted, and

also to the end that the opposing counsel and the appel-

late court may be informed what questions of law are

raised for consideration. In the early history of this court

attention was sharply called to this rule, and the an-

nouncement was clearly made that it would be enforced,

although in the early cases in which its enforcement was
invoked we carefully examined the errors assigned in



order that no injustice might result from the application

of the rule.

U. S. vs. Goodrich, 4 C. C. A. 160, 54 Fed. 21, 22;

Union Pacific R. Co. vs. Col. Eastern R. Co., 4 C. C.

A. 161, 54 Fed. 22.

City of Lincoln vs. Sun Vapor St. Light Co., 8 C.

C. A. 253, 59 Fed. 756, 759.

''The writ of error in this case was filed on August

18, 1900, and no assignment of errors was presented with

the petition and none was filed until August 20, 1900, two

days after the issue of the writ. An affidavit has been pre-

sented in explanation of the failure to present the assign-

ment of errors before the writ was issued, but it presents

no sufficient excuse for a failure to comply with the rule.

The motion to dismiss the writ is granted."

Flahrity vs. R. R. Co., 6 C. C. A. 167, 56 Fed. 908.

Crabtree vs. McCurtain, 10 C. C. A. 86, 61 Fed.

808.

Lloyd vs. Chapman, 35 C. C. A. 474, 93 Fed. 599,

601.

Iiis. Co. vs. Conoley, 11 C. C. A. 116, 63 Fed. 180.

Great Creek Coal Co. vs. F. L. & T. Co., 63 Fed.

891.

Van Gunden vs. Iron Co., 3 C. C. A. 314, 76 Fed.

550.

Frame vs. Portland Gold Mining Co. (C. C. A.),

108 Fed. 750.
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In Ins. Co. vs. Conoley, supra, additional time within

which to file assignment of errors had been granted, which

makes it all the stronger in our favor. This Court has

dismissed a case for want of an assignment of errors.

Parker vs. Dunning, opin. May 23, 1898, No. 528.

Our next motion to affirm is in accordance with the rule

and practice of the Supreme Court (Rule 6, par. 5)

adopted by rule 8 of this Court, uniting with a motion to

dismiss a writ of error or on appeal a motion to affirm.

In one case there was no proper bill of exceptions. The

Supreme Court affirmed the judgment with damages at

the rate of ten per cent.

Sire vs. Air Brake Co., 137 U. S. 579.

*'We have jurisdiction of this case. The motion to dis-

miss is, therefore, denied, but the motion to affirm is

granted. '

'

Swope vs. Leffingwell, 105 U. S. 3.

"Our jurisdiction of this case is clear. The motion to

dismiss is, therefore, denied, but we think the motion to

affirm should be granted. '

'

Hinckley vs. Morton, 103 U. S. 764.

"There is sufficient color on the motion to dismiss to

warrant us in entertaining the motion to affirm. Judg-

ment affirmed."

The Alaska, 103 U. S. 201.

Evans vs. Brown, 109 U. S. 180.

The Tyron Case, 105 U. S. 267.
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Micas vs. Williams, 104 U. S. 556.

Chanute City vs. Trader, 132 U. S. 210.

Sugg- vs. Thornton, 132 U. S. 524.

ON THE MERITS.

This action was brought by the plaintiff, the Tyee Con-

solidated Mining Company, to recover possession of a

small tract of land situate on Douglas Island, Alaska, and

occupied by the defendant for residence purposes.

The plaintiff in its complaint sets up title in itself, and

alleges that defendant wrongfully withholds possession of

the premises from the plaintiff, and asks that it be re-

stored to possesion. The defendant denied all the allega--

tions of the complaint generally, and by way of affirma-

tive defense, set up the plea of the Statute of Limitations.

No reply was filed. Afterwards counsel for the respective

parties entered into a stipulation of facts, from which it

appears that the Bonanza King lode claim, the premises

described in the complaint, was located by one Walter

Pierce, on January 28th, 1884; that said Pierce conveyed

the said lode claim to one M. W. Murray, on May 13th,

1884; tliat Murray made final proof and that a re-

ceiver's certificate of purchase was issued to him on May

2()th, 1800; that a patent was issued to him on De-

cember 2fith, 1890 ; that afterwards Murray convej'ed the

said claim to one Griffin ; and the said Griffin conveyed to

the plaintiff.
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The complaint in this action was filed on December

24th, 1900 (See record, page 10). The summons was

served on the defendant on December 27th, 1900. (See

record, page 12.)

Section four of the Alaska Code provides that an

action for the recovery of real property, or for the pos-

session thereof shall be brought within ten years from the

time the cause of action accrues.

It will thus be seen that two days less than ten years

elapsed between the time of the issuance of the patent and

the filing of the complaint, and that more than ten years

elapsed between the time of the issuance of the receiver's

receipt to Murray and the filing of the complaint in this

action.

It will be remembered that the answer which set up

adverse possession for the statutory period of ten years

stands admitted for want of a reply. AYe think that

strictly speaking the defendant ought to have judgment on

the pleadings, but we will not discuss that question now.

The question we now desire to discuss is, VThen did the

Statute of Limitations begin to run against the plaiutitf

under the circumstances above set forth?

It is, of course, conceded that the Statute of Limita-

tions does not run against the Government. It, therefore,

becomes necessary to inquire into the nature of the

miner's title, acquired by location, and also into the na-



II

tnre of the title held by him after the issuance of the re-

ceiver's receipt. If the patent issued to Murray, the

plaintiff's grantor, were a patent to agricultural land, or

to almost any other kind of land except mineral land, the

case would come within the authority of Redfield vs.

Parks, and would be easy of solution. But the estate ac-

quired by a miner after location is far different and of

much greater dignity than the estate acquired by the lo-

cator of public lands for any purpose other than mining.

Tlie locator of public lands ordinary acquires but a mere

right of possession to so much of the public domain as is

actually under his control within the limits of his location

;

he acquires at most a right to purchase the premises lo-

cated by him at a future date. The locator of a mining

claim, on the other hand, receives from the Government a

grant to all the beneficial interests in the estate by virtue

of his location. With him a valid location is equivalent

to a contract of purchase. The location, together with the

necessary work, is the purchase, and the patent is simply

the evidence of the title acquired by location. As was said

by the Supreme Court of Montana in the case of Talbot

vs. King, 9 Pac. 434: "The mineral lands are declared to

be open to occupation and purchase. The location, to-

gether with the necessary work, is the purchase, and the

])atent is the evidence of the title so acquired. The loca-

tion, threfore, has the effect of a grant from the Govern-

ment to the locator, and this grant cannot be defeated or

abridged by the unauthorized exception contained in tlie
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patent, for tlie patent must always be in accordance with

the consmuniation of the grant evidenced by valid lo-

cation. '

'

It has often been held that the notice of location is

the muniment of the miner's title; that the annual assess-

ment work is the means whereby the title, acquired by vir-

tue of location, is held; and that the miner's title is just as

good before patent as after patent. The locator of a^-ri-

cultural lands must make his final proof within a certain

fixed number of years after location, or he will lose his

right to purchase. Xot so with the locator of mineral

lands
;
as long as he does his annual assessment" work his

title is good
;
he can hold his land for all time without ever

applying for a patent, even as against the United States.

There is no way j^y which the Government can deririve

him of his title, except by the exercise of the right of emi-

nent domain. The title acquired by the location of a min-
ing claim is of such dignity that the locator can occupy
and enjoy the premises to the fullest extent. A mining
claim can be sold, conveyed or mortgaged; it passes by
descent like any other real property; in fact, it has all the

characteristics of a fee simple title. What then remains
in the Government against which the Statute of Limita-
tions can run? Is it to be said that one can locate a min-
ing claim and hold it for fifty or a hundred years or more
without applying for patent, and in that way suspend the

operation of the Statute of Limitations as to him indefi-

nitely? Why should the owner of a mining claim enjoy
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the immunities of sovereignty any more than the owner

of any other kind of property? If the law were as con-

tended for by the plaintiff in error in this case, then the

owner of a mining claim could stand by and see others,

acting in good faith and under claim of title, possess and

improve his property for an indefinite time and to an in-

definite extent, and then dispossess them at any time he

saw fit by applying for patent, and setting up the crj^ that

the Statute of Limitations does not run against the gov-

ernment. Practically this same question arose 'before

Judge Hallett in the case of Harris vs. Equator etc. Co.,

reported in the Eighth Federal, 863. In that case the

plaintiff had held the property in controversy adversely

for the Statutory period. The defendant had made a valid

location, had apparently complied with the law with refer-

ence to the acquisition of mineral lands, and had made

application for patent to the land office. The plaintiff

filed an adverse and set up title by adverse possession.

Both of these parties being mineral claimants, it was, of

course, necessary to determine their respective rights be-

fore patent by adverse proceedings. It was contended in

that case by the party applying for patent that the title

to the land was and had always been in the Government,

and that the plea of the Statute of Limitations set up by

the party filing the adverse could be of no avail. But

Judge Hallett held otherwise. He held that the estate of

a miner was of such dignity, and that the title acquired by

him was complete that he could see no good reason why
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the Statute of Limitations would not run against the lo-
cator. The reasons advanced by Judge Hallett on that
occasion were precisely the same as the reasons given by
the learned trial court in this case.

If the Statute of Limitations will run against a locator
and in favor of the one in possession of the claim for min-
ing purposes, as was held by Judge Hallett, how can it be
said that it will not run in favor of one who has held
adversely for the statutory period for residence purposes »

True, If the person setting up the statute is a mineral
claimant, his rights must be determined by adverse pro-
ceedings, for the patent, when issued, would preclude him
On the other hand, one who claims a small portion of aminmg claim as a residence lot, as is the case with the de
fendant in the case at bar, is not precluded by the patentHe can therefore set up the plea of the Statute of Limita
tions at any time, either before or after patent when the
issue IS raised.

In this connection it may be well to inquire somewhat
into the nature and office of a mineral patent. It has fre
qnently been held that a patent to a mining claim is a
judgment of a special tribunal, the Land Department and
IS conclusive as to all matters properly determined bv that
tribunal, so long as it acts within the scope of its jurisdic-
tion. The question then arises, what questions are prop-
erly determined and adjudicated by the land department*
In order that the land department may issue the patent
It must tirst tind that the land sought to be patented was
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mineral in characer and open to location at the time the

location was made ; that the locator made a valid discovery

within the limits of his location; that the boundaries of

the location were so marked npon the ground that the

same could be readily traced; and further that the neces-

sary amount of assessment work has been done. Further

than this the officers of the land department need not in-

quire. All these facts, then, are conclusively established

by the patent when issued, but further than this the patent

does not go. The defendant in this case being the pos-

sessor of a portion of the surface ground of the claim for

residence purposes, couW not adverse the mineral claim-

ant; he was no party to the proceedings before the land

office; his rights could not be passed ly^on by them, and

he is therefore not precluded by the patent that was is-

sued. Nor is this the only reason why the defendant is not

precluded by the patent. According to the facts in this

case, the certificate of purchase was issued to the applicant

for patent something like ten years and six months before

the commencement of this action. Under this state of

facts,then, the defendant's right and claim as an adverse

possessor might have been initiated after the proceedings

for patent were concluded and the final receipt had been

issued. In that event of course he would be too late to

file an adverse. True, he might probably file a protest if

tlie land were non-mineral in character. But if the land

were mineral in character, he would be without that rem-

edy, as well.
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This question is so ably and learnedly discussed by the

learned trial court in his opinion filed in this case (record,

page 29 et seq.) that we deem it unnecessary to pursue

the same any further, but respectfully refer this court to

that opinion.

There is, however, one question that presents itself in

this case and is not discussed in the opinion of the learned

trial court. And that question is this : If it were conceded

that the Statute of Limitations did not run before the

receiver's certificate was issued to Murray, would it run

after that certificate had issued, May 20th, 1890?

The laws of Oregon with reference to real property

and the bringing of actions for the recovery thereof, have

been the laws of Alaska since 1884, and while Alaska has

a code of its own at the present time, the laws enacted by

Congress in adopting the present code are the same as

the laws of Oregon prior to the adoption of the code. It

will be seen then that the construction placed by the courts

of Oregon upon the laws of that state with reference to the

commencement of actions in ejectment for the recovery of

mining claims before patent and after the issuance of

the receiver's receipt, becomes very important. The Ore-

gon Statute with reference to the recovery of a mining

claim under those circumstances was before that court in

the case of Rader vs. Allen. In that case the plaintiff, who

claimed under a final receiver's certificate of purchase

brought ejectment against a party in possession. The

complaint set out these facts, and was demurred to on the
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ground that the action had not been commenced in the

time limited by the code. Under the Oregon code one

year's possession of a mining claim is a bar to an action

for its possesion. It then became necessar^^ for the Ore-

gon court to determine whether the estate of the .plaintiff

was only such an estate as would support a possessory ac-

tion or whether he had such a legal estate as would sup-

port an action in ejectment. The court held that the inter-

est held by a mineral claimant after the issuance of the

receiver's certificate and before patent is a legal estate in

lands that can be recovered by an action in ejectment. In

passing upon this question the court say:

"So far as this court is advised by the record, the

plaintiff may be holding by mesne conveyances under a

certificate from the United States issued after the per-

formance of all the requirements of law and regulations

for the acquirement of a patent to such mine and the

premises upon which the same is located. If such is the

case, the paramount title may be said to be in the gov-

ernment of United States, and the right to maintain action

rests with the plaintiff at the same time,

Aurora Hill Con, Mining Co. vs. 85 Mining Co., 34

Fed. 515.

People vs. Shearer, 30 Cal. 6-1:7 et seq.

Barney vs. Dolph, 87 U. S. 652.

AVilson vs. Fine, 38 Fed. 789.
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"The rule is that when the contract of purchase is

completed by pajTuent of the purchase money and the is-

suance of the patent certificate by the authorized agent of

the government the purchaser acquires a vested right in

the land, of which he cannot be subsequently deprived if

he has complied with the law prior to entry. It then ceases

to be a part of the public domain, and is no longer sub-

ject to laws in relation to the disposition of public

lands. Under such a state of facts, the limitations pre-

scribed by the justices' code (2178 Hill's Annotated Laws

of Oregon) can have no application. Such an interest is

a legal estate in lands, and can be recovered by an action

of ejectment."

>, V Rader vs. Allen, 41 Pac. (Ore.) 154. . / ^ ,/> ^

It is the universal rule that whenever the plaintiff may

sue the defendant a cause of action has accrued to him,

and from that time the Statute of Limitations begins to

i*un.

Smith vs. Bhi;hewood, 33 American Decisions, 111.

Raymond vs. SjTnonsom, 4 Blackf. (Ind.) 77.

If, then, the land embraced within the mineral location

is severed from the public domain at the time the receiv-

er's final receipt is issued and the government's interest

therein ceases from that time; if an action of ejectment

can be maintained by the mineral claimant at any time

after the issuance of such final receipt under the Oregon

Statute (which is the same as the Alaska Statute), as the

same is construed by the Supreme Court of Oregon ; and
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if* it is a universal rule that the Statute of Limitations be-

gins to run from the time that the plaintiff may sue the de-

fendant, it must naturally follow that the plaintiff

in the case at bar is barred from bringing this action un-

der the facts as above stated. But it will be urged that

even after final certificate has been issued, the government

still holds the naked legal title in trust for the claimant,

and that the statute will not run on that account. We do

not see how it can be said with any force that the Statute

would be running against the Government in a case where

the government has no interest whatsoever in the lands. If

it were the law that the title of the mineral claimant under

those circumstances is still merely an equitable title, and,

therefore, not sufficient to sustain ejectment, this conten-

tion might possibly be urged with some semblance of rea-

son. But however that might be in other jurisdictions, the

question is set at rest by the Supreme Court of Oregon by

the construction placed upon the Alaska Statute in the

case of Rader vs. Allen, above cited. In that case it is ex-

pressly held that the title of the mineral claimant to lands

held under a receiver's certificate is a legal estate in the

premises, and that he may bring ejectment against a per-

son in possession.

There is one further matter to which we desire to call

the attention of the Court, and that is the peculiar condi-

tions existing in Alaska with reference to land titles. Ow-

ing to the fact that the land laws have not been extended

to Alaska, except so far as they relate to mineral lands,



20

title eannot he acquired to land except for mining pur-

poses. Under this condition of things certain rules of

law have arisen that are peculiar to Alaska. Here the

right of one in possession of a portion of the public do-

main for residence purposes is treated almost as a title in

fee. On more than one occasion the Supreme Court of the

United States has held that one so possessed had a suf-

ficient legal interest in the land to maintain ejectment.

Maloney vs. Adsit, 175 U. S. 281.

Bennett vs. Harkrader, 158 U. S. 441.

How this peculiar condition bears upon the question at

issue has been so ably discussed by the learned trial Judge

(Record, page 49 et seq.) that we can do no better than

refer the court to the portion of his opinion that deals

with that question.

We think that the plaintiff in error has slept on his

rights, and respectfully submit that the judgment of the

lower court should be affirmed with costs.

LORENZO S. B. SAWYER,
CREWS & HELLENTHALL.

Attorneys for Appellee.
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In the United States Circuit Court of AppealSf for the Ninth

Circuit.

THE OWYHEE LAND AND IRRIGA-

TION COMPANY,
Plaintiff in Error,

vs.

C. C. TAUTPHAUS,
Defendant in Error.

Stipulation as to Printing of Record.

It is hereby stipulated by the plaintiff in error, by

its attorneys, and the defendant in error, by its attor-

neys, that in printing the record in the above-entitled

action, the clerk shall omit therefrom the following doc-

uments and records:

The Complaint being pages 1 to 10. inclusive, of the

original record; the Summons, being pages 11 to 13, in-

clusive of the original record; the Petition, Order, Bond,

and Orders approving bond on removal, which are the

removal papers, being pages 14 to 19, inclusive, of the

original record; the Demurrer being page 20 of the orig-

inal record; the Demurer, with certificate, being page 21

of the original record; the notice of filing papers on re-

moval being page 22 of the original record; the Order
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Sustaining the Demurrer, being page 23 of the original

record; and the Stipulation, being page 39 of the original

record.

It is further stipulated that the documents and papers

above mentioned to be omitted from the printed record

shall be preserved by the clerk, and may be referred to

iby counsel or the Court, if found necessary during the

course of the argument, or otherwise, during the disposi-

tion of the cause.

It is further stipulated that this case was remove!

from the District Court of the Third Judicial District

of the State of Idaho, in and for the County of Owyheo,

by regular and appropriate proceedings for that pur-

pose, and the certified transcript filed in the court below.

July 31, 1902.

WYMAN & WYMAN,

Attorneys for Plaintiff in Error.

E. M. WOLFE, and

HAWLEY & EUCKETT,

Attorneys for Defendant in Error.

[Endorsed] : No. 883. United States Circuit Court of

Appeals, for the Ninth Circuit. Owyhee Land & Irriga-

tion Company, vs. C. C. Tautphaus. Stipulation as to

Printing Kecord. Filed August 4, 1902. F. D. Monck-

ton, clerk.



vs. C. G. Tautphaus,

In the Circuit Court of the United States, Ninth Circwt,

Central Division of the District of Idaho.

C. O. TAUTPHAUS,
Plaintiff,

vs.

THE OWYHEE LAND AND IRRIGA-

TION COMPANY (a Corporation),

Defendant.

Amended Complaint.

Plaintiff for cause of action against the defendant al-

leges:

I. That plaintiff is informed and believes and on

such information and belief alleges the fact to bo: That

the defendant at all times mentioned in this complaint

was and now is a corporation, organized and existing

under the laws of the State of Rhode Island, with prin-

cipal office in the city of Providence, in the State of

Rhode Island, and as such corporation is doing business

in Owyhee Countj^, in the State of Idaho.

II. That on the 5th day of June, 1893, plaintiff and

defendant entered into a contract and agreement in

writing by the terms of which plaintiff agreed to con

struct and build a canal in Owyhee County, State of

Idaho, from a point on Bruneau River, about two miles

from its mouth, to a point near Snake River, known as

Birch Creek. For the construction of said canal, de-
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fendant agreed to pay plaintiff the sum of one hundred

and fifty thousand dollars, of which sum three-fourths,

or one hundred twelve thousand five hundred dollars

was to be lawful money of the United States, and one-

fourth, or thirty-seven thousand five hundred dollars in

bonds of the company at par with accrued interest.

A copy of said contract is hereto attached and marked

Exhibit "A,-' and made a part of this complaint.

III. That plaintiff has duly performed all the condi-

tions of said contract, and in an honest and workmanlike

manner, constructed said canal and completed the same,

and said canal was so completed under said contract

and accepted by the said defendant on the 6th day of Jan-

uary, 1896.

IV. That there has been paid on said contract for the

construction of said canal the following:

Cash $ 69,648.14

In bonds 37,500.00

Total payment $107,148,14

Which leaves a balance now due and owing this plaintiff

from defendant, under said contract of forty-two thou-

sand eight hundred and fifty-one 86-100 dollars, and in-

terest thereon from said sixth day of January, 1896, at

the rate of ten per cent per annum, no part of which

balance or interest thereon has been paid.

Wherefore, plaintiff prays judgment against the de-

fendant for the sum of forty-two thousand eight hundred

and fifty-one 86-100 dollars, and interest thereon tvovs.
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January 6th, 1890, at the rate of ten per cent per annum,

and cost of this action.

E. M. WOLFE,

HAWLEY & PUCKETT,

Plaintiff's Attorneys.

State of Idaho, T
Lss.

County of Ada. J

E. M. Wolfe, being first duly sworn on oath says:

That he is one of the attorneys for plaintiff in the abovt-

entitled action, that he has heard the complaint read,

and knows the contents thereof, and the facts therein

stated are true of his own knowledge, except as to the

matters therein stated to be on information or belief,

and as to those matters he believes it to be true; this

verification is made by the said attorney for the reason

the plaintiff is absent from the county where plaintiff's

said attorney resides.

E. M. WOLFE.

Subscribed and sworn to before me, this 2d day of

October, 1899.

j-geal] A. L. KICHARDSON,
Clerk.

By H. L. Richardson,

Deputy.

Exhibit "A,"

An agreement made this 5th day of June, 1893, be-

tween C. C. Tautphaus of Idaho Falls, Bingham County,

Idaho, and The Owyhee Land and Irrigation Company,
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a corporation organized under the laws of the State of

Rhode Island, and operating at Grand View, Owyhee

County, Idaho.

For and in consideration of the sum hereinafter mei;-

tioned, the said C. C. Tautphaus, contractor, binds him-

self to complete the irrigation system of The Owyhee
Land and Irrigation Company; the said irrigation sys-

tem shall include the construction in all its details of

the main canal of the Owyhee Land and Irrigation Com-

pany, including stream crossings, waste and lateral

gates and in general all the appurtenances and require-

ments of a finished canal.

The said irrigation system consists of the dam and

headgates on the Bruneau Eiver, and the main canal on

the south side of Snake River.

It is understood that the dam and headgates are in

charge of the Owyhee Land and Irrigation Comipany,

and that the said C. C. Tautphaus is in no way respon-

sible for them, or for their construction throughout thi.^;

contract; the said C. C. Tautphaus shall be known as

the contractor; the Owyhee Land and Irrigation Com-
pany shall be known as the Company, and the chief en-

gineer of the Owyhee Land and Irrigation Company
shall be known as the Engineer.

*

DIMENSIONS.

The dimensions of the aforesaid "Main Canal" are to

be as follows from the headgates to the drainage canal,

discharging into Snake River at the Big Eddy, a dis-

tance of about two and a quarter miles (2|) from the

headgates; the canal shall have a bottom width of thirty
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(30) feet, aud the water section shall have a depth of six

(6) feet, and a top width of forty-eight (48) feet, with sub-

stantial banks of such dimensions as the engineer may

designate from the aforesaid Big Eddy to the end of the

tenth mile from the headgates; the canal shall have a

bottom width of sixteen (16) feet, and the water section

shall have a depth of six (6) feet, and the top width of

thirty-fonr (34) feet, with such banks as the engineer

may direct; from the end of Ihe tenth mile to the end

of the main canal at Birch Creek, the canal shall have a

bottom width of sixteen (IG) feet, and the water section

shall have a depth of four (4) feet, and a top width of

twenty-eight (28) feet, with banks of such dimensions

as the engineer may direct; but it is understood that

these general dimensions may be varied at the option

of the engineer, either before or during the progress of

construction, and all details as to side slopes of excava-

tion and embankments shall be decided by the engineer.

As a preliminary to construction, the surface of exca-

vations and the base of embankments shall be carefully

cleared of brush to a distance of ten (10) feet outside of

the slope stakes. Unless permission is expressly granted

by the engineer, the natural bank outside of excava-

tion stakes, whether upon level ground or side-hill work,

must be preserved intact, and no runway shall be cut

through this natural bank lower than the intended

water surface of the canal.

No borrow pits shall be made within ten (10) feet of

the toe of an embankment, and all borrow pits must be

so drained as to prevent the accumulation of water.
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No waste banks must be made within ten (10) feet of

the slopes of the canal, and all waste banks must be go

made that their tops shall drain away from the canal.

All waste banks must be deposited in a regularly and

shapely manner.

All excess of material beyond what is required to

make banks of the specified dimensions, must be dis-

tributed in a regular manner upon the outside slopes of

the embankment, and no material must be placed above

the regular grade of the top of the bank.

All perishable material and all deposits of coarsie

gravel must be removed from the base of an embank-

ment, and the ground must be well plowed in such man-

ner as may be directed by the engineer.

In the case of embankments across gulches, trenches

must be made of sufficient depth to reach reliable

miaterial before the embankment is commenced.

Embankment must be built up in regular courses not

exceeding two feet in depth, and must be well packed,

either by the passage of teams in ordinary work, or by

means of harrowing and rolling in machine work.

All large masses, whether of rock, hard pan or frozen

material, must be placed upon the outer part of the em-

bankment, and only the finer material shall be placed

near the water section.

All work whether in excavation or embankment must

be truly and carefully finished in accordance with the

instructions of the engineer.

All slope stakes' and all banch marks and reference



vs. G. C. Tautphavis. 9

points must be carefully preserved in their original posi-

tions.

Stream crossings will be made by embankment or

flume as may be directed by the engineer, and waste

water and lateral gates built in accordance with the

plans furnished by the engineer, will be placed at such

points as he may designate.

All usual and reasonable precautions, such as tamp-

ing and puddling, and the use of selected material, shall

be taken to prevent leakage around the ends of tim-

ber structures.

On all that portion of the work betw^een the headgates

and station forty-six (46), a trench shall be excavated at

the outer edge of the bottom of the canal. This trench

shall not be less than three (3) feet wide, and four (4)

feet deep, and shall be carried down to impermeable

material or to a depth not exceeding ten (10) feet.

After inspection and approval by the engineer, this

trench must be filled with select material, well puddled,

and the puddling must be carried as a lining to the bank

not less than two (2) feet in thickness from the bottom

of the canal to the water surface.

The bank of the canal for a distance of sixty feet from

the headgates must be protected by well laid dry wall

similar to that already in place, and the canal bank must

be carried to a junction with the south abutment of

the dam.

The payments upon the work will be confined to the

first six miles from the headgates until this portion of

the canal is completed.
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Work will be passed upon by the engineer as finished,

as soon as it may be completed to his satisfaction, but

the contractor will be responsible for damage by flood,

the caving of banks, or otherwise until the work is final-

ly accepted by the engineer.

Upon completion of the first six miles of the work

measured from the headgates, to the satisfaction of the

engineer, this portion of the canal shall be accepted, and

the contractor relieved of responsibility for it.

The remainder of the work will only be finally accepted

upon the completion of the entire canal.

Estimates will be furnished the contractor at the end

of each month of the amount of material moved by the

contractor previous to the date of the estimate, but no

classification of material will be made.

It is expressly understood that the entire work is

under the supervision of the engineer, constructed upon

his plans, and subject to his approval, and that his de-

cision as to the sufficiency of the work shall be final and

binding.

It is expressly understood and agreed that the consid-

eration hereinafter mentioned is intended to cover every

possible contingency that may arise during the construc-

tion of the work, and that in no case will any claim for

extra compensation be allowed, and the contractor also

agrees without extra compensation to open at his own

expense a direct wagon road from Grand View Ferry

to Mountain Home.

For the above specified work the company agrees to

pay the contractor a total sum of one hundred and fifty
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thousaud dulhii's ($150,000), of which three-quarters, or

oue hundred aud twelve thousand five hundred dollars

(1112,500), is to be in lawful money of the United States,

aud the balance of thirty-seven thousand five hundred

dollars (P7,500), in bonds of the company at par with

accrued interest, each bond to be accompanied by twenty

per cent of its face value in stock of the company.

The company binds itself to pay for the work at a

minimum rate of eight thousand dollars (|8,000) per

month, beginning with tlie payment for the work done

in the month of July, 1893; of this amount six thousand

dollars ($6,000) is to be in money, and the balance of two

thousand dollars (12,000) in bonds with accrued interest

and stock as specified above.

Provided, however that the engineer's estimate shows

a balance of work performed, the value of which, less

the retained percentage, shall equal or exceed eight

thousand dollars.

Ten per cent (10%) of the estimated value of the work

performed will be retained until the entire work is com-

pleted and accepted, and until all claims against the

contractor and against his subcontractor which might

become a lien upon the work are satisfactorily settled.

The company reserves the right to increase the mini-

mum monthly payment of eight thousand dollars indefi-

nitely and the contractor agrees to put upon the work

such a force as will push the work to completion as

rapidly as the company provides the payment for it.

Provided, however, that this shall not force the con-
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tractor to work at a serious disadvantage in frozen ma-

terial.

Payment will be made by check upon receipt of the

engineer's estimate for the amount of the same, unless

it is in excess of the maximum monthly amount estab-

lished for the month covered by the estimate.

The date of payment shall be not later than the fif-

teenth of each month for the work of the previous month,

unless from unavoidable delay in the transmittal of

checks or estimates.

In addition to the above consideration, the company

agrees to pass the contractor and his entire individual

outfit, free of charge across its ferry at Grandview, until

his completion or abandonment of the contract.

It also agrees to give him free use of the buildings

near the dam, and of such portions of the outfit as may

be turned over to him at the time he commences work

upon the contract, all of the buildings and outfit shall

be returned to the company in good condition at or be-

fore the completion of the contract.

Signed on the part of the contractor:

C. C. TAUTPHAUS.

Signed on the part of the company:

OWYHEE LAXD AND IRRIGATION COMPANY,

By WHIPPLE V. PHILIPS,

President.

Witnesses:

CHARLES L. WING.

ANDREW J. WILEY.
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AMENDMENT TO CONTRACT.

The contract made on the 5th day of June, 1893, by and

between the Owyhee Land and Irrigation Company and

C. C. Tautphaus, for the construction of the main canal

of said company in Owyhee County, Idaho, is hereby

modified and amended as follows:

On payment by the company of all amounts due Jan-

uary 1, 1894, the minimum p^.yment to be made by the

company monthly, shall be reduced to three thousand

dollars per month, payable at seventy-five per cent in

cash, and 25 per cent in bonds of the company, with the

retention of 10 per cent as provided in the contract; said

minimum payment may be increased at any time to

eight thousand dollars per month, at the option of the

company.

The company shall advance to the contractor, on

March 1st, 1894, the ten per cent heretofore retained, and

shall then advance to him the sum of three thousand

dollars in addition to said sum so heretofore retain-

ed; said sum of three thousand dollars, to be credited by

the contractor as a part payment to that amount at the

end of three months from date of recommencing work on

said canal; work on said canal shall be stopped by the

contractor on January 1, 1894, and shall be resumed at
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the option of the company not later than June first,

1894.

OWYHEE LAND AND IRRIGATION COMPANY,
By WHIPPLE V. PHILIPS,

President.

C. C. TAUTPHAUS.
Witness:

EDWIN E. PHILIPS,

Witness for Whipple V. Philips.

[Endorsed]
:

No. 176. United States Circuit Court,

District of Idaho. C. C. Tautphaus vs. Owyhee Land
and Irrigation Company. Col* plaint. Filed October

2, 1899. A. L. Richardson, Clork. By H. L. Richardson,

Deputy.

Tn the Circuit Court of the United f^tates for the Central

Division of the District of Idaho.

C. C. TAUTPHAUS,

Plaintiff,

.Vs.

THE OWYHEE LAND AND IRRIGA-I

TION COMPANY,
Defendant.

Answer to Amended Complaint.

Comes now the defendant above named and to plain-

tiffs amended complaint makes answer as follows:
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I.

Denies that on June 5th, 1893, or at any other time,

plaintiff and this defendant entered into any contract

or agreement in writing, and especially denies that they

entered into the contract set forth in plaintiff's amended

complaint.

II.

Defendant denies that plaintiff has performed the con-

ditions of any contract in writing between the plaintiff

and defendant, for the reason that no such contract was

entered into.

III.

Denies that any canal was completed or accepted un-

der said pretended contract set forth in plaintiff's

^amended complaint, and further denies that there is

any sum whatever due from defendant to plaintiff by

reason of said pretended contract, for the reason that no

such contract was ever entered into by the plaintiff and

defendant.

For a further answer to said amended complaint de-

fendant alleges:

IV.

That on August 17th, 1896, plaintiff herein brought an

action in the District Court of the Third Judicial Dis-

trict of the State of Idaho, in and for the county of

Owyhee, against this defendant and the American Loan

and Trust Company. That the said American Loan and

Trust Company and this defendant were duly sensed

with process and duly appeared in said action. That

said action was brought to recover judgment against
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this defendant in the sum of forty-two thousand eight

hundred and fifty-one dollars and eighty-two cents upon

an alleged contract claimed to have been made by plain-

tiff and defendant wherein said complaint alleged that

the plaintiff in said action contracted or agreed to build

and construct a canal in Owyhee County, State of Idaho,

from a point on Bruneau River about two miles from its

mouth, to a point near Snake River known as Birch

Creek; and for the construction of which it was alleged

that this defendant agreed to pay plaintiff the sum of

one hundred and fifty thousand dollars, of which sum

three-fourths, or one hundred and twelve thousand five

hundred dollars was to be lawful money of the United

States, and one-fourth, or thirty-seven thousand five

hundred dollars in bonds of the defendant company at

par, with accrued interest.

That the pretended contract therein sued upon is the

same contract lierein sued on. That upon petition of

the defendants in said action the said cause was re-

moved to this court, and thereafter such proceedings

were in said action had and taken that a judgment was

therein duly given and made in favor of this defendant

and against the plaintiff.

Further answering plaintiff's amended complaint, and

by way of counterclaim, defendant alleges:

V.

That the defendant at all times mentioned in this

complaint was, and now is, a corporation organized and

existing under the laws of the State of Rhode Island,

with principal office in the city of Providence in the
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State of Rhode Island, and as such corporation is doing

business in Owyhee County in the State of Idaho.

VI.

That on the 16th day of April, 1898, in an action then

pending in tliis court, brought by plaintiff against this

defendant and the American Loan and Trust Company,

a judgment was duly given and made in favor of this

defendant and against said plaintiff for the sum of

lifty-six and 20-100 dollars. That said judgment has not

been paid, nor any part thereof, but that the same is still

due and owing and not satisfied.

Wherefore defendant prays that it may have judg-

ment against the plaintiff for the sum of fifty-six and

20-100 dollars and costs of suit.

WYMAN & WYMAN,
Defendant's Attorneys, 707 Main St., Boise, Idaho.

State of Rhode Island,!
> ss.

County of Providence, j

Horace K. Blanchard being first duly sworn according

to law, deposes and says: That he is the treasurer of the

Owyhee Land and Irrigation Company, the defendant in

this action; that he has read the above and foregoing

answer and knows the contents thereof, and that the

same is true of his own knowledge.

HORACE K. BLANCHARD.

Subscribed and sworn to before me this IGth day of

December, 1899.

CLARKE H. JOHNSON,

/ Notary Public.
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STATE OF RHODE ISLAND AND PKO\IDENCE

PLANTATIONS.

Providence—Sc. *

Office of the Clerk of the Appellate Division of the Su-

preme Court in Providence.

Providence, December IGth, A, D. 1899.

I, Bertram S. Blaisdell, clerk of the Appellate Divi-

sion of the Supreme Court of said State, in Providence,

in the county of Providence, the same being a Court of

Record, do hereby certify that Clarke H. Johnson, Esq.,

is a notary public in and for said State, and as such was,

at the time of signing- said certificate to the annexed

instrument, duly appointed and qualified and authorized

to administer oaths and take depositions and the proof

or acknovrledgment of deeds and other instruments;

that I am well acquainted with the handwriting of said

notary public, and verily believe that the signature to

the said certificate, purporting to be his, is genuine.

In attestation whereof I hereto subscribe my name,

and affix the seal of said Appellate Division of said

Court the day and year above written.

[Seal] BERTRAM S. BLAISDELL,

Clerk.

[10c. R. S.]

[Endorsed]: No. 176. United States Circuit Court,

District of Idaho. C. C. Tautphaus vs. Owyhee Land

and Irrigation Company. Answer. Filed December

20, 1899. A. L. Richardson, Clerk,
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In the Circuit Court of the United States, Ninth Circuitf

Central Division, District of Idaho.

a C. TAUTPIIAUS,
Plaintiff,

vs.

OWYHEE LAND AND IRRIGATION

COMPANY (a Corporation),

Defendant.

Amendment to Amended Complaint.

Comes now the plaintiff herein, and by leave of Court

first had and obtained, files the following as an amend-

ment to the amended complaint herein:

And in lieu of paragraph 2 of said amended complaint,

as follows: '

2. That on the 5th day of June, 1893, plaintiff and

defendant entered into a contract and agreement in

writing, by the terms of which plaintiff agreed to con-

struct and build a canal in Owyhee (bounty, State of

Idaho, from a point on the Bruneau River about two

miles from its mouth, to a point near Snalve River known

as Birch Creek. For the construction of said canal de-

;endant agreed to pay plaintiff the sum of |1 50,000, of

which sum three-fourths, or 5?112,50O was to be lawful

money of the United States, and one-fourth, or 137,500,

in bonds of the company at par with accrued interest:
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and the defendant agreed to pay for the work done by

plaintiff under said contract at a minimum rate of

^8,000 per month, beginning with the payment for the

work done in the month of July, 1898, of which said

amount |C),000 was to be in money, and |2,000 in bonds

of the company at par with accrued interest. That

afterwards, to wit, on or about the day of April,

1894, at the request of defendant the said contract was

modified by a further agreement in writing, which was

signed by both of the parties hereto, by the terms of

which the minimum payment to be made monthly by

the defendant to the plaintiff for payment for work for

defendant, was reduced to |3,000 per month, payable

seventy-five per cent in cash and twenty-five per cent

in bonds of defendant with accrued interest. That a

copy of said contract and of said amendment to the con-

tract is hereto attached and marked Exhibit "A," and

made a part of this complaint.

E. M. WOLFE and

HAWLEY & PTJCKETT,

Attorneys for Plaintiff.

[Endorsed] : No. 176. United States Circuit Court,

Central Division, District of Idaho. C. C. Tautphaus

vs. The Owyhee Land and Irrigation Company. Amend-

ment to Amended Complaint. Filed March 22d, 1902.

A. L. Richardson, Clerk.
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In the Circuit Court of the United titates for the Central

Division of the District of Idaho.

C. C. TAUTPllAUS,

Plaintiff,

vs.

THE OWYHEE LAND AND IKIIIGA-

TION COMPANY (a Corporation)

Defendant.

Waiver of Jury.

It is hereby stipulated by and between the attorneys

for the respective parties hereto, as follows:

A trial by jury is hereby waived; that special findings

of all the facts shall be made; that a bill of exceptions

may be prepared, allowed, signed and filed out of term;

and that either party may have thirty days after the

decision of this cause in which to serve the opposite side

with the proposed draft thereof, and such opposite side

may have ten days thereafter in which to propose amend-

ments thereto.

E. M. WOLFE and

HAWLEY & PUCKETT,

Attorneys for Plaintiff.

WY^MAN & WYMAN,
Attorneys for Defendant.

[Endorsed]: No. 17G. United States Circuit Court,

Central Division, District of Idaho. C. C. Tautphaus

vs. Owyhee Laud and Irrigation Company. Waiver of

Jurv. Filed March 20th, 1902. A. L. Richardson, Clerk.
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In tJie Circuit Court of the United StateSy Ninth Circuity

Central Division, of the District of Idaho.

C. C. TAUTPHAUS,

Plaintiff,

fVS.

THE OWYHEE LAND AND IKfilGA-

TION COMPANY (a Corporation),

' Defendant.

Findings and Conclusions.

This cause came regularly on for trial on the 22d day

of March, 1902, before the Court without a jury, a jury

.having been expressly waived by stipulation in writing

between the parties, duly filed, and by consent of the

parties given in open court; E. M. Wolfe, Esq., and

Messrs. Hawley & Puckett appearing for the plaintiff,

and Messrs. Wyman & Wyman appearing for the de-

fendant; and evidence, . oral and documentary, having

been submitted to the Court on the part of the parties,

the matter was submitted to the Court for judgment

and decision, and the Court having duly considered the

law and the evidence, and being fully advised in the

j>remises, and having heretofore and on the 24th day of

April, 1902, given and rendered its opinion herein:

Now, in accordance therewith, hereby makes and ren-

ders its decision, finding the followiug facts and conclu-

sions of law, to wit:
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FINDINGS OF FACT.

I.

That defendant is a corporatiou organized and exist-

ing under the hiws of the State of Khoile Island, and at

all the times mentioned in the complaint herein was do-

ing business in Owyhee County, in the State of Idaho.

II.

That on the 5th day of June, 1893, the plaintiff and

the defendant, by and through its i^resident, Whipple

V. Phillips, entered into a contract and agreement in

writing, a copy of which said contract and agreement is

attached to the amended complaint herein, and made a

part thereof and marked Exhibit "A," by the terms of

which agreement plaintiff agreed to construct and build

for the defendant a canal in Owyhee County, in the

State of Idaho, from a point on the Bruneau Hiver about

two miles from its mouth, to a point near Snake Kiver

known as Birch Creek; and that defendant agreed to pay

plaintiff the sum of $150,000 for constructing and build-

ing said canal, of which said sum |112.500 was to be paid

to plaintiff in lawful money of the United States, and

137,500 thereof in bonds of the defendant at par with

accrued interest. Said canal to be constructed upon the

plans and subject to the approval of the chief engineer

of defendant, the decision of said engineer a,s to the

sufficiency of said work to be final and conclusive.

III.

That after tlio oviuinnl niii-eiMncnt inul contract was

signed by said parties, and before the construction of
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the canal tlierein referred to had been commenced, at

the request of the defendant, said origiual agreement

was modified by an amendment thereto endorsed there-

on in writing changing- the minimum monthly payments

to be made by defendant to plaintiff, from |8,000, to

$3,000.

That said amendment is included in said Exhibit "A"

^,annexed to and made a pai't of the amended complaint

herein, and is in said Exhibit "A," marked and entitled

"Amendment to Contract."

IV.

That the defendant and its officers and directors was

and were at all times from and after the said contract

and agreement was made and entered into, fully advised

and informed in regard thereto, and a large part of the

contract price thereof was from time to time i^aid by the

defendant, and defendant received the benefits of plain-

tiff's labor upon said canal, and accepted said canal when

finished and entered into the possession and occupancy

thereof, and acquiesced in said contract and agreement

' after it was made, and at all that was done thereunder,

and was fully informed in regard to the making of said

contract, and plaintiff's work done thereunder, and

inever in any way dissented therefrom, and on the con-

trary, ratified, acknowledged and confirmed said con-

tract and agreement upon all occasions and at all times

after the same was made and entered into.

V.

That plaintiff has duly performed all the conditions of

said contract upon his part and constructed said canal
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and completed the same iu the manuer aud wiUiiu the

time provided in said contract and agrtMfment; and that

said canal was so completed under said contract, and

approved by the chief engineer of defendant, aud ac-

cepted by the defendant on the Gth day of January,

A. D. 1896.

That there has been paid upon said contract and as

part of the consideration due plaintiff thereunder, in

bonds of the defendant, the sum of |37,500, and in cash

the sum of |71,669, and that there is now due and owing

to plaintiff upon said contract and by reason of his per-

formance of the conditions thereof, the sum of |40,831,

with interest thereon at the rate of seven per cent per

annum from January 6th, 1896; which said interest

amounts to the sum of $18,022.35, and the total amount

of said principal sum and interest being the sum of

158,853.35.

VII.

That all of the allegations of the amended complaint

herein are true, except in those particulars wherein it

has been corrected in these findings, and that all of the

allegations of defendant's answer to said amended com-

43laint are untrue, except subdivision 5 thereof.

CONCLUSIONS OP LAW.

And as conclusions of law from the foregoing findings

of fact, the Court finds:

1st. That the contract and agreement referred to was

and is the contract and agreement of defendant.
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2(1. That there is now due to the plaintiff from de-

fendant upon said contract and agreement, and by reason

of plaintiff's compliance with his agreements and cove-

nants thereunder, the sum of $58,853.35, for which said

sum the plaintiff is entitled to judgment, together with

his costs.

Let judgment be entered accordingly.

April 24th, 1902.

JAS. H. BEATTY,

Judge.

[Endorsed] : No. 176. United States Circuit Court,

Central Division, District of Idaho. C. C. Tautphaus vs.

Owyhee Land and Irrigation Company. Findings and

Conclusions. Filed April 21th, 1902. A. L. Kichardson,

Clerk.

In the Circuit Court of the United States, Ninth Circuity

Central Division, District of Idalw.

C. C. TAUTPHAUS,
Plaintiff,

vs.

OWYHEE LAND AND IREIGATION

COMPANY (a Corporation),

Defendant.

Judgment.

Judgment by the Court, the 21th day of April, 1902.

This cause came on regularly for trial on the 22d day

of March, 1902, E. M. Wolfe, Eisq., and Messrs. Hawley
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& Puckett appearing as counsel for the plaintiff, and

Messrs. Wyuiau & VVjman appearing as counsel for the

defendant. A trial by jury having been expressly waived

by the respective parties, the cause was tried before the

Court without a jury, whereupon witnesses upon the part

of the plaintiff and defendant were duly sworn and ex-

amined, and documentary evidence introduced; the evi-

dence being closed, the cause was submitted to the Court

for consideration and decision, and, after due delibera-

tion thereon, the Court files its decision and findings of

fact and conclusions of law, and orders that judgment

be entered herein in favor of plaintiff for the sum of

fifty-eight thousand eight hundred and fifty-three and

85-100 (|58,S53.35) dollars.

Wherfore, by reason of the law and premises aforesaid,

it is ordered, adjudged and decreed that C. C. Tautphaus,

the plaintiff, do have and recover of and from the Owyhee

Land and Irrigation Company, the defendant, the sum of

fifty^eight eight hundred and fifty-three 35-100 (^8,-

853.35) dollars, together with said plaintiff's costs

and disbursements incurred in this action, amounting to

the sum of ninety-one and 85-100 dollars.

Dated April 24, 1902.

JAS. H. BEATTY.

[Endorsed]: No. 176. In the Circuit Court of the

United States, Ninth arcuit. Central Division, District

of Idaho. C. C. Tautphaus, Plaintiff, vs. The Owyhee

Land and Irrigation Company, a Corporation, Defend-

ant. Judgment. Filed April 24, 1902. A. L. Richard-

son, Clerk.
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[Endorsed] : In the Circuit Court of the United States

for the District of Idaho, Central Divis;ion. Judgment-

roll No. 176. C. C. Tautphaus vs. Qwjhee Land and Ir-

rigation Company. Register No. 1. Filed April 24, 1902.

A. L. Richardson, Clerk.

In tlie Circuit Court of the United States for the District of

Idaho.

C. C. TAUTPHAUS,
Plaintiff

vs.

THE OWYHEE LAND AND IRRIGA-

TION COMPANY,

Defendant.

Opinion.

defendant denies the existence of the contract; also

This action is for a balance claimed to be due for the

construction of a canal under an alleged contract. The

pleads in bar of the action a former judgment between

the parties. Counsel for defendant having made no ref-

erence whatever in his argument or brief to the latter

defense, it is presumed that he has abandoned it How-

ever, the record shows that plaintiff commenced in the

state court an action against this defendant and the

American Loan and Trust Company upon the same con-

tract sued upon in this case, in which judgment was asked

against this defendant for the balance due and a lien un-

der the lien laws of Idaho, against the property upon
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Which the labor had been performed; that after the cause

was removed to this court, plaintiff drafted his pleading

in the form of an equitable action, claiming his lien

under the laws of Idaho. The record shows that de-

fendant demurred to the complaint, also that the cause

was dismissed upon defendant's motion, but no motion

appears in the record. The decision of the Court, dated

April 15, 1898, is on file, by which it appears that "That

the defendants move to dismiss this action because the

acts of the legislature, upon which as an equitable action

it is based, are, under the rulings of the Supreme Couri;

of this State, unconstitutionally enacted and are, there-

fore, void. It seems to be conceded, at any rate, it is the

fact, that the legislative acts in question come clearly

within the rule established by such court."

The only question ever discussed, considered or deter-

mined in such former action, was as to plaintiff's right

of lien, and his right to a judgment against either defend-

ant for the balance due him does not seem to have been

determined. The issue in this action is not the same

then decided, and the action is between part of the said

parties. Even if this question is not abandoned, I think

the case of Cromwell vs. The County of Sac, 94 U. S. 351,

determines the question against defendant.

Another defense is, that the contract sued ui)on was

never duly made. A motion was made by plaintiff that

defendant produce in evidence certain books and docu-

ments relating to the contract. The defendant's answer

through the affidavit of Horace Blancbard, its treasurer,

is to the effect that it has lost possession and control of
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all its books, records, papers, letters, etc., and further

says that "Such possession was lost through and as the

result of legal proceedings duly had and taken." It is

discreetly silent as to the nature of such legal proceed-

ings or who succeeded to the title of its property and

possession of its said records and papers, but as I under-

stood, it developed during tlie hearing, that defendant's

property fell into the hands of some of its former offi-

cers or stockholders. As the defendant declared its in-

ability to furnish the documentary evidence desired, to

show the relations and contract of the parties in this

action, other evidence was admitted, by which it is clearly

shown that the ofllcers of the company and plaintiff en-

tered into the contract alleged, in pursuance of which

plaintiff constructed the canal, that the same was com-

pleted, and by the defendant's agents accepted, who paid

the plaintiff the greater part of the contract price, and

that a balance is still unpaid and due thereon. Defend-

ant also asserts that the officers of the company who

entered into the contract with plaintiff had no authority

to do so. Such allegation is not proven, but, on the con-

trary, their acts were continued through several years,

through them a large part of the contract price was from

time to time paid, and finally the work was accepted as

finished and the company received the benefits of plain-

tiff's labor, and to all of this no protest or objection has

ibeen shown to have been made by the company. It
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seems to have acquiesced in all that was done; to have

been a quiet looker on, and the first animation that it

has shown is since its legal death, which has been mani-

fest by its interposition of every possible defense to the

plaintiff's claim for the balance due. I think it too well

settled that long neglect to object to the acts of officers

and agents of a corporation is such presumption of their

appointment and the acknowledgment of their authority

to act, tbat the corporation is bound thereby.

It is therefore held that there is now due plaintiff on

the contract sued upon a balance of forty thousand eight

hundred and thirty-one (|40,831) dollars, with interest

thereon at legal rate, from January 6, 1896, for which

judgment is ordered.

Dated at Boise, Idaho, this 23d day of April, 1902.

BEATTY,

Judge.

[Endorsed]: No. 176. United States Circuit Court,

Central Division, District of Idaho. C. C. Tautphaus vs.

Owyhee Land and Irrigation Company. Opinion. Filed

April 24, 1902. A. L. Richardson, Clerk.
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In the Circuit Court of the United States for the Central

Division of the State of Idaho.

C. G. TAUTPHAUS,
Plaintiff,

vs.

)

THE OWYHEE LAND A:N^D IRRiaA-

TION COMPANY (a Corporation), \

Defendant. /

Bill of Exceptions.

Be it remembered that this cause came regularly on

for trial on the day of , 1902, before the

Court, a trial by jury having been duly waived by stipu-

lation in writing signed by the respective parties and

filed with the clerk, whereupon the following proceed-

ings, among others, were had:

The plaintiff to maintain the issues on his part intro-

duced evidence showing that he had entered into the con-

tract in question with W. V. Phillips at Grand View,

Idaho; that Phillips claimed to be the President of the

defendant corporation; that no resolution, or other ac-

tion of either the board of directors or of the stockholders

of the defendant, authorizing the contract in any way,

was made or had, but evidence was admitted showing the

contract and the work under it to have been within the

knowledge and with the consent of certain persons whom
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the plaintiff claimed to be officer of the defendant and

members of its board of directors.

And the plaintiff further to maintain the issues on his

part, offered in evidence a certified copy of the appoint-

ment of Wiley and Wing as agents upon whom service

of process may be had under the provisions of the con-

stitution and statutes of Idaho, which said certificate

bears the signature "W. V, Phillips" as president, and

a seal purporting to be the seal of the defendant.

They were offered for the purpose of proving that said

Phillips was president of the defendant corporation.

To the introduction of each of these instruments the

defendant Objected on the ground that each is incomi)e-

tent for the purpose offered and as not being the best

evidence. Defendant claimed the best evidence to be the

minutes of the board of directors and of the stockholders*

meetings, and called for the same. But the objections

were overruled, and to each of said rulings the defend-

ant excepted for the reasons aforesaid. Whereupon the

certificates were read in evidence. The material parts

thereof are as follows:

I.

Exhibit "A."

Know all men by these presents, that the Owyhee Land

and Irrigation Company, a corporation organized and ex-

isting under the laws of the State of Rhode Island, does

hereby, in pursuance of the laws of the State of Idaho,

make this certificate, and does hereby designate Owyhee

County in the State of Idaho as the county in which the

principal place of business of said coriwration in the said
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State of Idaho shall be conducted, and does hereby des-

ignate Charles L. Wing, residing at Grand View in said

Owj^hee County, as the authorized agent of said corpora-

tion in said State of Idaho, on whom process issued by

authority of or under any law of the State of Idaho may

be served under article XI, section 10 of the Constitution

of the State of Idaho.

In witness whereof, the said Owyhee Land and Irriga-

tion Company has caused this certificate and acceptance

to be executed and acknowledged and delivered in the

name and on its behalf by its president, and to be at-

tested by its secretary, and have caused its corporate

seal to be hereunto affixed at Providence in the county

of Providence and in the State of Rhode Island, this 10th

day of May, 1893.

[Seal] OWYHEE LAND AND IRRIGATION COM-

PANY,

By WHIPPLE V. PHILLIPS,

President.

Attest: CLARKE H. JOHNiSON,

Secretary.

( Duly acknowledged.)

Which instrument was filed in the office of the Secre-

tary of State of the State of Idaho on June 14, 1893.

And Exhibit "B" is the same in form and substance,

except that it is dated January 20, 1894, filed in the sec-

retary's office on February 5, 1894. And designates An-

drew J. Wiley as such statutory agent.

Whereupon the plaintiff was called as a witness on his

own behalf, and testified in part as follows:



vs. C. C. Tautphaiis. 35

I entered upon the contract sued upon at Grand View,

Idaho, with Mr. Phillips, who represented himself to be

the president of the defendant. The contract was sub-

sequently modified as to the manner of the payment at

Providence, R. I. Phillips asked me to come there.

Question. After going east, what did you do?

Answer. Went to the office of the company and saw

the president and met a number of the board of directors.

The defendant o'bjected to that portion of the answer

in which the witness stated he "saw the president and

met a number of the board of directors," and asked that

the same be stricken out as not the best evidence. But

the said objection was overruled; to which ruling the

defendant for the reasons aforesaid excepted.

( The witness continued.) I saw Mr. Blanchard.

Question. You know the official position he held or

pretended to hold in the company?

The defendant objected on the ground the evidence

sought was incompetent and not the best evidence, which

would be the minutes of the stockholders and of the

board of directors, but the objection was overruled; to

which ruling the defendant, for the reasons aforesaid, ex-

cepted.

Answ^er. He was the treasurer of the company.

At this point, by permission of the Court, the plaintiff

amended his amended complaint so as to declare upon

the contract and its amendment; and it was agreed by

counsel in open court that defendant's answer should be

considered as putting in issue such allegations.

Mr. Wiley being sworn on behalf of the defendant, tes-
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tified in part as follows: I was at the company's offices at

Providence at one time during the building of the canal.

The meeting of the board of directors was haxi in Mr.

Phillips' office in connection with the company's office.

Question. State who were present on that occaision.

Answer. I cannot remember all of them; perhaps five

or six. It was supposed to be a full meeting of the board

of directors.

The defendant asked that that portion of the witness^

icith regard to its being a full meeting be stricken out

as not respective to the question, and as not the best

evidence, claiming that whether it was a full meeting or

not is a question to be determined by other evidence

than the witness' statement. But the Court overruled

the objection, and the defendant, for the reasons afore-

said, excepted. The testimony continued:

Question. Potter was a member of the board?

Answer. Yes, sir,

Mr. WYMAX,—I object to the statement of the wit-

ness that Potter was a member of the board. That is to

be determined by the minutes of the meetings of the

stockholders. He may state what was done and who

were there.

The COURT.—The best evidence, of course, would be

the minutes, but this is evidence and will be admitted.

The defendant, for the reasons aforesaid, excepted to

the ruling.

Mr. HAWLEY.—There is no use of repeating the ob-

jection to every question.
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Mr. WYMAN.—Very well; if that is the understanding.

(The witness continued.) Blauehai'd was present. lie

was a member of the board and treasurer of the com-

pany. 1 do not remember any others who were present.

My recollection is that five were there.

Question. State who was president at the time and

who presided;

Answer. Phillips.

Mr. WYMAN.—Do I understand that all this goes in

under our distinct objection?

The OOUKT.—Yes, sir.

Mr. VV'YMAiS.—And our exceptions.

(The witness continued.) The meeting discussed pui'-

suance of the work. 1 had come east at the request of

the president. The contract between the plaintiff and

defendant was discussed very fully.

The defendant, for reasons heretofore given, duly ex-

cepted to each and all of the testimony, but the same was

gifven under such exception.

Mr. TAUTPHAUS was recalled and testified in part as

follows: 1 received Exhibit "I" in due course of mail,

but 1 do not recognize the handwriting. 1 know Mr.

Edwin E. Phillips.

Question. What position did he occupy in the office?

Answer. 1 knew him as secretary of the company.

The letter was then offered in evidence. The defendant

objected on the ground that it was incompetent, being

written by some one not shown to be an officer of the

company.
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The WITNESS.—I recognized him as secretary.

Mr. WYMAN.—I still object. That is not evidence

that he was or is secretary. But the Court overruled the

objection; the defendant excepted for the reasons afore-

said, but the letter was read in evidence. The material

parts are as follows:

3.

Exhibit "I."

Office of the Owyhee Land and Irrigation Company. W.

V. Phillips, President and General Manager.

Providence, E. I., Oct. 16, 1894.

Mr. C. C. Tautphaus, Grand View, Idaho.

Dear Sir: We inclose you (through Mr. Wiley) draft for

$1025.00, ten hundred twenty-five dollars, same being for

September work as per contract, and deducted one thou-

sand dollars, due on account of the loan last spring, as

we are obliged to have it.

Sep. work 13,000

Retained ten 7r 300

Total 12,700

25^" bonds ^75

|2,025

On account of loan |1,000
j

$1,025
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We will seud bonds by next mail and trust you will

lind all satisfactory. We are,

Yours truly,

OWYHEE LAND AND IKRIGATION COMPANY.
. EDWIN E. PHILLIPS.

(The Witness continuing.) I received Exhibit "J" in

due course of mail. I do not recognize the signature.

A draft for |2,025 accompanied the letter. The letter

was then offered in evidence.

Defendant objected on the ground that it was not

shown that Blanchard was an officer of the company, or

that he ever signed, or ever saw the letter. The objec-

tion was overruled; the defendant for the reasons afore-

said excepted and the letter was read in evidence. It

is as follows:

Exhibit "J."

Office of the Owyhee Land and Irrigation Company.

W. V. Phillips, President.

Providence, K. I., April 24, 1895.

C. C. Tautphaus, Esq., Mountain Home, Idaho.

Dear Sir: We enclose herewith draft on First National

Bank, New York, for $2025, twenty hundred twenty-five

dollars; same being cash payment in full for work per-

formed in Idaho during the month of March as per Con-

tract. We are.

Yours truly,

OWYHEE LAND AND IRRIGATION COMPANY.

H. K. BLANCHARD,
Treas.

Pr. C. G. MOORE.
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The plaintiff rested and the evidence closed.

Subsequently the Court ordered judgment to be or-

dered in favor of the plaintiff and against the defendant

and it was done accordingly.

And because none of the foregoing matters appear of

record herein, and the same are matters suitable to be

incorporated in a bill of exceptions:

Now, therefore, the foregoing is signed and sealed by
the Ck)urt as and for defendant's bill of exceptions here-

in (the time for making and filing this bill havino- been
by order of the Court extended to include this date),

and the same contains the defendant's exceptions taken
on the trial and so much of the evidence as is necessary

to explain and understand the same.

Dated July 7, 1902.

JAS. H. BEATTY,

Judge.

The above and foregoing bill of exceptions is hereby

proposed and served this 2Gth day of June, 1902.

WYMAN & WYMAN,
Defendant's Attorneys.

Service of the above and foregoing bill of exceptions

.this day admitted, June 20, 1902.

E. M. WOLFE and

HAWLEY & PUCKETT,

Plaintiff's Attorneys.

[Endorsed]: No. 176. United States Circuit Court,

Central Division, District of Idaho. C. O. Tautphaus

vs. The Owyhee Land and Irrigation Company. Bill of
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Exceptions. Filed Juue 20, 1902. A. L. Kifburdson,

(Jlerk. lietiled July 7tli, 1902. A. L. liicbai-dson, Clerk.

Harry (J. Wyman, Fraali T. Wyman, Wyman & Wyman,

Attorneys at Law, Boise, Idaho.

In the Circuit Court of the United States for the Ninth Cir-

cuit of the District of Idaho, Central Division.

C. C. TAUTPHAUS,
Plaiutitt',

'

vs.

THE OWYHEE LAND AND, IRRIGA-

TION COMPANY (a Corporation),

Defendant.

Petition for Writ of Error.

Gomes now the Owyhee Land and Irrigation Company,

the above-named defendant, by its attorneys, and com-

plains that in the record and proceedings had in said

cause, and also in the rendition of the judgment in the

above-entitled cause, in the said United States Circuit

Court, Ninth Circuit, District of Idaho, Central Division,

at the March term thereof, A. D. 1902, against said de-

fendant on the -— day of April, 1902, manifest error

hath happened to the great damage of said defendant,

all of which will more in detail appear from the assign-

ment of errors which is filed with this petition.

Wherefore, said defendant prays for the allowance of

a writ of error in this behalf to the United States Cir-

cuit Court of Appeals for the Ninth Judicial Circuit,
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for the correction of errors so complained of, that an or-

der be made fixing the amount of bond in said cause,

that a transcript of the proceedings, record and papers

in this cause, duly authenticated, be sent to the said

United States Circuit Court of Appeals, and for such

other orders and process as may cause the same to be

corrected by said Court,

WYMAN & WYMAN,
Attorneys for the Defendant, The Owyhee Land and

Irrigation Company.

Service of the above petition for writ of error hereby

admitted this 10th day of July, 1902.

E. M. WOLFE and

HAWLEY & PUCKETT,

Attorneys for the Plaintiff, Tautphaus.

[Endorsed]: ^'o. 17G. United States Circuit Court,

Ninth Circuit, District of Idaho, Central Division. C.

C. Tautphaus, Plaintiff, vs. Owyhee Land & Irrigation

Company, Defendant. Petition for Writ of Error.

Filed July 11, 1902. A. L. Richardson, Clerk. Harry

C. Wyman, Frank T. Wyman, Wyraan & Wyraan, At-

torneys at Law, Boise, Idaho.
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Jn the Circuit Court of the UnUed ^tatca for the Ninth Cir-

cuity District of Idaho, Central Division.

C. 0. TAUTPHAUS,
Plaintiff,

THE OWYHEE LAND AND IKIUGA-

TION COMPANY (a Corporation),

Defendant.

Assignment of Errors.

Afterward, to wit, on the lOth day of July, 1902, comes

the defendant, the Owyhee Land and Irrigation Com-

pany, by Wyman & Wyman, its attorneys, and says that

in the record and proceedings in the above-entitled

cause there is manifest error in this, to wit:

First.—That the United States Circuit Court for the

Ninth Judicial Circuit, District of Idaho, erred in over-

ruling the objection of counsel for plaintiff in error to

the introduction in evidence, at the trial of said cause,

of the certified copy of the certificate of appointment of

Charles L. Wing as statutory agent, being Plaintiff's

Exhibit "A," and admitting the same in evidence. Said

certificate is as follows:

Know all men by these presents, that the Owyhee

Land and Irrigation Company, a corporation organized

and existing under the laws of the State of Rhode Island,

-does hereby, in pursuance of the laws of the State of
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Idaho, make this certificate, and does hereby designate

Owyhee Count}-, in the State of Idaho, as the county in

the said State of Idaho in which the principal place of

business of said corporation in the said State of Idaho

shall be conducted and does hereby designate Charles

L. Wing, residing at Grand View in said Owyhee County

as the authorized agent of said corporation in the said

State of Idaho on whom process issued by authority of

or under any law of the State of Idaho may be served

under article XI, section 10, of the constitution of the

State of Idaho.

In witness whereof, the said Owyhee Land and Irriga-

tion Company has caused this certificate and acceptance

to be executed and acknowledged and delivered in the

name and on its behalf by its president, and to be at-

tested by its secretary, and have caused its corporate

seal to be hereunto affixed at Providence, in the county

of Providence and in the State of Bhode Island, this 10th

day of May, 1893.

OWYHEE LAND AND IRKIGATION COMPANY.

; . By WHIPPLE V. PHILLIPS,

President.

Attest: CLARKE H. JOHNSON,
.

.. Secretary.

(Duly acknowledged.)

Whichi instrument was filed in the office of the Secre-

tary of State of the State of Idaho, on June 14, 1893.

Said objection was on the ground that said instrument

is incompetent for the purpose offered and Is not the best

evidence.
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Second.—The said Court erred in overruling the objec-

tion of counsel for plaintilT in errc»r to the introduction

in evidence, at the trial of said cause, of the certified

copy of the certificate of apjwintment of Andrew J.

Wiley as statutory agent, being Plaintiff's Exhibit "B,"

and admitting the same in evidence. Said certificate is

as follows:

Know all men by these presents, that the Owyhee

Land and Irrigation Company, a corporation organized

and existing under the laws of the State of Rhode

Island, does hereby in pursuance of the laws of the State

of Idaho, make this certificate, and does hereby desig-

nate Owyhee County, in the State of Idaho, as the

county in which the principal place of business of said

corporation in the said State of Idaho vshall be conducted,

and does hereby designate Andrew J. Wiley, residing

at Grand View in said Owyhee County as the authorized

agent of said corporation in said State of Idaho on whom

process issued by authority of or under any law of the

State of Idaho niay be served under article XI, section

10, of the constitution of the State of Idaho.

In witness whereof, the said Owyhee Land and Irriga-

tion Company has caused this certificate and acceptance

to be executed and acknowledged and delivered in the

name and on its behalf by its president, and to be at-

tested bv its secretary and have caused its corporate seal
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to be hereunto affixed at Providence, in the county of

Providence and in the State of Rhode Island, this 20th

day of January, 1894.

[Seal] OWYHEE LAND AND IPvRIGATION C0:M-

PANY.

By WHIPPLE V. PHILLIPS,

President.

Attest: CLARKE H. JOHNSON,

Secretary.

(Duly acknowledged.)

Which instrument was filed in the office of the Secre-

tary of State of the State of Idaho, on February 5. 1891.

Said objection was on the s^ound that said instrument

is incompetent for the purpose offered and as not the

best evidence.

Third.—The said Court erred in overruling the motion

of counsel of plaintiff in error to strike out as not the

best evidence that portion of the testimony of the wit-

ness Tautphaus wherein he states that he "saw the

president and met a. number of the board of directors."

Fourth.—That the Court erred in overruling the ob-

jection of counsel for plaintiff in error to the following

question asked of the witness Tautphaus: "You know

^he official position he (Blanchard) held, or pretended

1o hold in the company?" To which question said wit-

ness made answer as follows: "He was the treasurer of

Ihe company." The objection was on the ground that

the evidence sought was incompetent and was not the

best evidence.

Fifth.—The Court erred in overruling the motion of
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counsel for plaiutilT iu error to strike out as not respon-

sive to the question and as not the best evidence, that

portion of the testimony of the witness Wiley, wherein

he states: "It was supposed to be a full meeting of the

board of directors."

Sixth.—That the Court erred in overruling the objec-

tion of counsel for plaintiff in error to the following

question asked of the witness Wiley: "Potter was a

member of the board?" To which said witness made an-

swer as follows: "Yes, sir." The objection was on the

ground that the evidence offered was not the best evi-

dence.

Seventh.—That the Court erred in permitting the

Avitness Wiley to testify over the objection of counsel

for plaintiff in error as follows: "He (Blanchard) was a

member of the board and treasurer of the company."

Question. State who was present at the time and

who presided.

Answer. Phillips. The objection to the saitl evi-

dence was on the ground that the same was not the

best evidence.

Eighth.—That the Court erred in overruling the ob-

jection of counsel for plaintiff in error to the introduc-

tion in evidence on the trial of said cause of the letter

dated October 16, 1894, addressed to C. C. Tautphaus,

being Plaintiff's Exhibit "I," and admitting it iu evi-

dence. Said letter is as follows:
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Office of the Owyhee Land and Irrigation Company. W.

V. Phillips, President and General Manager.

Providence, R. I., Oct. 16, 1894.

Mr. C. C. Tautphaus, Grand View, Idaho.

Dear Sir: We inclose you (throuc^h ^Ir. Wiley) draft

for 11025.00, ten hundred twenty-five dollars, same be-

ins for September work as per contract, and deducted

one thousand dollars due on account of the loan last

spring, as we are obligied to have it.

Sep. work $3000

Retained ten per cent 300

Total 12700

25 per cent bonds 675

12025

Per cent of loan flOOO

11025

We will send bonds by next mail and trust you will

find all satisfactory. We are.

Yours truly,

OWYHEE LAND AND IRRIGATION COMPANY.

EDWIN E. PHILLIPS.

Said objection was on the ground that the evidence

does not show said Edwin E. Phillips to have occupied

any position with respect to the Cmirt, and as not com-

petent.
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Ninth.—That the Court erred iu overruling the objec-

tion of counsel for plaintiff in error to the introduction

in evidence at the trial of said cause, of the letter dated

April 21, 1895, addressed to C. C. Tautphaus, beinj? T'lain-

liff's Exhibit "J," and admittiujjj the same in evidence.

Said letter is as follows:

Office of the Owyhee Land and Irrigation Company. W.

V. Phillips, President.

Providence, R. I., April 24, 189'5.

C. C. Tautphaus Esq., Mountain Home, Idaho.

Dear Sir: We inclose herewith draft on First National

Bank, New York, for |2025.00, twenty hundred twenty-

live dollars, same being cash payment in full for work

performed in Idaho during the month of ^Nfarch, as per

contract.

We are, yours truly,

OWYHEE LAND AND IRRIGATION ro:MPANY.

H. K. BLANCH A RD,
Treasurer.

Pr C. O. MOORE.

Objection was on the ground that Blanchard was not

shown to be an officer of the Court, or that he ever signed

or ever saw the letter.

T"cnth.—That the said Court erred in directing or per-

mitting a judgment to be entered in this action in favor

of plaintiff and against defendant.

Wherefore, the said the Owyhee Land and Irrigation

Company prays that the judgment of the said Circuit

(^ourt of the United States, for the Central Division of the
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District of Idaho, be reversed and the said Court be or-

dered to enter an order setting aside the judgment en-

tered herein, and to grant a new trial of this cause, and

for such other relief as this defendant may be entitled to.

WYMAN & WYMA:N,

Attorneys for Defendant and Plaintiff in Error.

Service of the assignment of errors is hereby admitted

this day of July, 1902.

E. M. WOLFP] and

HAWLEY & PUCKETT,

Attorneys for Plaintiff and Defendant in Error.

[Endorsed]: No. 176. United States Circuit Court,

District of Idaho. C. C. Tautphaus vs. The Owyhee Land

and Irrigation Company. Assignment of Errors. Filed

Julv 11th, 1902. A. L. Eichardson. Clerk. Harry C.

Wyman, Frank T. Wyman, Wyman & Wyman, Attor-

nevs at Law, Boise, Idaho.

Bond on Writ of Error.

Know all men by these presents, that we. The Owyhee

Land and Irrigation Company, as principal, and The

American Bonding and Trust Company, as surety, are

held and firmly bound unto C. C. Tautphaus in the full

and just sum of three hundred (|300.00) dollars, to be paid

to the said C. C. Tautphaus, his heirs, executors, admin-

istrators or assigns; for which payment well and truly

to be made, we bind ourselves, our heirs and snccessors,

jointly and severally, firmly by the presents. Sealed
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with our seals and dated tlii« 11th day of July, iu the year

of our Lord, 1902.

Whereas, lately in the March term, A. D. 1902, of the

Circuit Court of the United States for the Central Di-

vision of the District of Idaho, in a suit pending in said

court between C. C. Tautphaus, plaintiff, and The Owyhee

Land and Irrigation Company, defendant, judgment was

therein rendered against the said defendant; and the said

defendant, The Owyhee Land and Irrigation Cx)mpaiiy,

has olDtained a writ of error directed to said court to re-

voke the judgment in the aforesaid suit, and a citation

directed to said C. C. Tautphaus citing and admonishing

him to be and appear in the United States Circuit Court

of Appeals for the Ninth Circuit, at the city of San Fran-

cisco, sixty days from and after the date of said citation:

Now, the condition of the above obligation is such that

if the said Owyhee Land and Irrigation Company shall

prosecute said writ of error to effect and answer all costs

if it shall fail to make good its plea, then the above obli-

gation to be void; else to remain in full force and effect.

THE AMERICAN BONDING AND TRUST

COMPANY OF BALTIMORE CITY.

By FRANK R. COFFIN,

Vice-President.

[Seal] Attest: CHARLES F. NRAL,

Assistant Secretary.

THE OWYHEE LAND AND IRRIGATION COM-

PANY,

By W YMAN & WYMAN,
Its Attorneys and Agents.
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Form of bond and sufficiency of surety approved.

JAMES H. BEATTY,

Judge.

[Endorsed]: No. 176. United States Circuit Court,

District of Idaho. C. C. Tautphaus vs. Owyhee Land and

Irrigation Company. Bond on Writ of Error. Filed

July 11, 1902. A. L. Eichardson, Clerk. Harry C. Wy-

man, Frank T. Wyman, AYyman & Wyman, Attoneys at

Law, Boise, Idaho.

In the Circuit Court of the United States for the Central

Division of the District of IdaJw, Ninth Circuit.

0. C. TAUTPHAUS,
Plaintife,

vs.

THE OWYHEE LAND AND IREIGA-(

TIOX COMPANY (a Corporation),

Defendant.

Order Allowing Writ of Error.

On this day comes the defendant, the Owyhee Land and

Irrigation Company, by Wyman & Wyman, its attorneys,

and presents its petition accompanied by an assignment

of errors, praying for the allowance of a writ of error,

intended to be urged by him, and praying also that a

transcript of the records, proceedings and papers on

which judgment herein was rendered, duly authenticated,

may be sent to the United States Circuit Court of Ap-
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peals for the Ninth Judicial Circuit, and that such other

aud further proceeding's may be had as are proper in the

premises.

Now, therefore, in due consideration, the Court doth

allow said writ of error, upon the giving by said defend-

ant of a bond in the sum of three hundred (300) dollars,

and doth order that a transcrijjt of the records, proceed-

ings and papers in this cause, together with all tilings

thereunto relating be transmitted by the clerk of this

court to the said United States Circuit Court of Appeals

for the Ninth Judicial Circuit at San Francisco with all

convenient speed.

Done this 11th day of July, 1902.

JAMEiS H. BEATTY,

Judge.

Attest: A. L. RICHARDSON,

Clerk.

[Endorsed] : No. 176. United States Circuit Court,

District of Idaho. C. C. Tautphaus, Plff., vs. Owyhee L. &
I. Co., Deft. Order allowing writ of error. Filed July 11,

1902. A, L. Richardson, Clerk. Harry C. Wyman,

Frank T. Wyman, Wyman & Wyman, Attorneys at Law,

Boise, Idaho.
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In the United States Circuit Court^ Ninth Circuit.

THE OWYHEE LAND AND IBKIGA-

TION COMPANY (a Corporation),

Plaintiff in Error,

vs.

C. C. TAUTPHAUS,
Defendant in Error.

Citation.

United States of America—ss.

Tlie President of the United States to C. C. Tautphaus,

Greeting

:

You are hereby cited and admonished to be and appear

in the United States Circuit Court of Appeals, for the

Ninth Circuit, to be held at the city of San Francisco, in

the State of California, within thirty day® from the date

of the writ pursuant to a writ of error filed in the clerk's

office of the Circuit Court of the United States for the

District of Idaho, Central Division, wherein the Owyhee

Land and Irrigation Company is plaintiff and you are the

defendant in error, to show cause, if any there be, why

the judgment in the said writ of error mentioned should

not be corrected and speedy justice should not be done

to the parties in that behalf.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States

of America, this 11th day of July, A. D. 190i2.

JAS. H. BEATTY,

United States District Judge Presiding in the Qrcuit

Court.
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Attest:

[Seal] A. L. RIOHAKDSON,

Clerk.

Service of the albove citation admitted this 19th day of

July, 1902.

E. M. WOLFE,
HAWLEY & PUOKETT,

Attorneys for Defendants in Error.

[Endorsed]: No. 176. Circuit Court of the United

States, District of Idaho. C. C. Tautphaus, PlfP., vs.

Owyhee L. & I. Co., Deft. Citation. Filed July 19, 1902.

A. L. Richardson, Clerk.

In the Circuit Court of Appeals for the Ninth Circuit.

THE OWYHEE LAND AND lERIOA-

TION COMPANY,
Plaintiff in Error,

j

ve.

C. C. TAUTPHAUS,

Defendant in Error.

Writ of Error.

The United States of America 1
'

Y
ss.

Ninth Judicial Circuit. J

The President of the United States to the Honorable, the

Judges of the Circuit C^ui-t of the United States, for

the District of Idaho, Greeting?:

Because in the record and proceedings, as also in the
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rendition of the judgment of a plea which is in the said

Circuit Court, before you, or some of you, between C. C.

Tautphaus, plaintiff, and the Owyhee Land and Irriga-

tion Company, defendant, a manifest error hath happened

to the great damage of the said defendant, the Owyhee

Land and Irrigation Company, as by its complaint ap-

pears, we being willing that , error, if any hath been,

should be duly corrected, and full and sipeedy justice

be done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then, under

your seal, distinctly and openly, you send the record and

proceedings aforesaid, with all things concerning the

same, to the United States Circuit Court of Appeals for

the Ninth Circuit, together with this writ, so that you

have the same at San Francisco on the 9th day of Au-

gust, 1902, in said Circuit Court of Appeals, to be then

and there held, that the record and proceedings being in-

spected, the said Circuit Court of Appeals may cause fur-

ther to be done therein to correct that error what of right

and according to the laws and customs of the United

States should be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this lath day of July, 1902.

[Seal] A. L. RIOHAEDSON,

Clerk United States Circuit Court for the District of

Idaho.

Allowed by:

JAS. H. BEATTY,

Judge.
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Service hereof admitted this ll>th day of July, 1902.

E. M. WOLFE, and

HAWLEY & PUCKETT,

Attorneys for Defendant in Error.

[Endorsed] : In the United States Circuit Court of Ap-

peals for the Ninth Circuit. The 0>wyhee Land and Irri-

gation Company, Plaintiff in Error, vs. C. C. Tautphaus,

Defendant in Error. Writ of Error. File<l July 19, 1902.

A. L. Richardson, Clerk.

Return to Writ of Error.

And thereupon it is ordered by the Court that the

foregoing transcript of the record and proceedings in the

cause aforesaid, together with all things thereunto re-

lating, be transmitted to the said United States Circuit

Court of Appeals for the Ninth Circuit, and the same is

transmitted accordingly.

Attest

:

[Seal] A. L. RICHARDSON,

Clerk.
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Ill the Ciretiit Court of the United States, Central Division,

of the District of Idaho.

THE OWYHEE LAND AND IRRiaA-

TION COMPANY,

Plaintifif in Error,

vs.

C. C. TAUTPHAUS,
Defendant in Error.

Clerk's Certificate to Transcript.

I, A. L. Richardson, Clerk of the Circuit Court of the

United States, in and for the District of Idaho, do hereby

certify the foregoing transcript of p«ages numbered from

1 to 73, inclusive, to be a full, true and correct copy

of the record and proceeding's in the above-entitled

cause, and that the same together constitute the tran-

script of the record and the return to the annexed writ

of eiTor.

I further certify that the cost of the said record,

amounting to the sum of |52,50, has been paid by the

plaintiff in error.

Witness my hand and the seal of said Circuit Court,

affixed at Boise, Idaho, this 30th day of July, A. D. 1902.

[Seal] A. L. RICHARDSON,

Oerk.
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[Endorsed]: No. 883. In the United Staters Circuit
Court of Appeals for the Niuth Circuit. The Owyhee
Land and Irrio-ation Oompauy, Plaintiff in EiTor, v« C C
Tautphaus, Defendant in Error. Transcript of Keconj!
Upon Writ of Error to the United States Circuit Court for

the District of Idaho, Central Division.

Filed August 4, 1902.

F. D. MOXCKTON,
Clerk.
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IN THE

United States Circuit Court of Appeals,

FOR THE NINTH CIRCUIT.

THE OWYHEE LAND AND IRRIGATION COM-
PANY, Plaintiff in Error,

vs.

C. C. TAUTPHAUS, Defendant in Error.

BRffiF OF PLAINTIFF IN ERROR.

Hrntr to the Circuit Court of the Initcd ^tnti.s for ihr

District of Jda ho.

Statement of Case.

This actiou is l)r()U<;ht to recover a balance claim-

ed to be due upon a written contract. The

plaintiff Tautphaus allej»es in his complaint that

he entered into a contract with the defendant l>y

whicli he agreed to build a certain canal for the

sum of one hundrtnl and fifty thousand dollars; that

he built the canal and deliveretl it to the defendant and

received a portion of the contract prices and asks judjimcnt

for the balance. The defendant's answer, whidi is under

oath, specifically denies the averments of the complaint

an<l particularly denies tliat it entered into any c<»ntract

with the plaintiff" whatever. The action luMnji; brought

strictly on the contract and that contract beinp: HcnitHl

Tautphaus was bound to i)rove its lejxal execution or sonic-

thiuj»" that in law would take the j)! ace of such ext'cuiion.

Durinji the trial of the cause i)laintiff' admitt<'d "ihiii no

resolution or other action of either the board of tlirectors

in' of the stockholders of the defendant authorizinii tlu- con-

tract in anv wav was ina«le or had." ( Tajie :V2.)



There was no contract. Such is the legal effect of the

admission; but the plaintiff claims that while originally

unauthorized there has been a ratification. This he sought

to establish by showing that the contract was signed by

a person whom he claimed to be the president of the defend=

ant and hence was within his knowledge and that it and

the work claimed to have been done under it was also with-

in the knowledge of certain other persons whom he claimed

to be its secretary and its treasurer and members of its

board of directors.

Before plaintiff' could be permitted to relate conyersa-

tious with these persons he must proye. their relationship

to the corporation. He must show that Phillips, who

signed the contract, was indeed the president; that Blan-

chard and Edwin E. Phillips were respectiyely its treasur-

er and secretary ; and that the other persons who are men-

tioned as directors were in fact such officials. It would not

do merely to assert this to be true or to admit eyidence of

their statements or of their knowledge of certain facts

without some proof of their being connected in an official

capacity with the defendant. Otherwise the declarations

and admissions of strangers would be admissable to bind

the defendant.

Plaintiff sought to establish the relationship between

these parties and the defendant by asking his witnesses

the direct questions : Who was i^resident? What position

did he occupy? Who was treasurer? Who was secretary?

Was he a member of the board of directors? And other

similar questions.

To this eyidence the defendant made many objections

and these objections being oyerruled took its exceptions,

some of which it brings to this Court for review.

Specification of Errors.

First. That the United States Circuit Court for the



Ninth Jn-.licial (Mrcuit, District of Malio, orred in ovcrrnl-

in<i the ohjcH-tion of counsel for phiintitT" in error to the in-

troduction in evidence, at the. trial of said cause, of thi>

certified copy of the certificate of ai)i)ointnient of Charles

L. Wing as statutory agent, being plaintiff's exhibit '*A"

and admitting the same in evidence.

Said objection was on the ground that said instrument is

incompetent for the purpose offered and as not the best evi-

dence.

Second. The said Court erred in overruling the obj«'c-

tion of counsel for plaintiff in error to the introduction in

evidence, at the trial of said cause, of the certifie<l r()])y

of the certificate of appointment of Andrew J. AViiey as

statutory agent, being plaintiff's exhibit "B'' and admitting

the same in evidence. Said objection was on the groun<l

that said instrument is incompetent for the purpose of-

fered and as not the best evidence.

Third. The said Court erred in overruling tin' motion

of counsel for plaintiff in error to strike out as not the best

evidence that portion of the testimony of the witness Taut-

phaus wherein he states that he "saw the president and

met a number of the board of directors."

Fourth. That the Court erred in overruling the objec-

tion of counsel for plaintiff in error to the following ques-

tion asked of the witness Tautphaus: "You know the of-

ficial position \w (Blauchard) held, or pretended to h«)l<l

in the company?" To which question said witness made

answer as follows: "He was the treasurer of the com-

pany." The objection was on the ground that the evidence

sought was incompetent and was not the best evidence.

Fifth. The Court e.rred in overruling the iiiotioii of

counsel for plaintiff in error to strike out as mtt rcsixmsive

to the (luestion and as not the best evidence, that portion

of the testimony of the witness Wiley, wherein lie states:



"It was supposed to be a full meeting of the board of direc-

tors."

Sixth. That the Court erred in overruling the objection

of counsel for plaintitf in error to the following question

asked of the witness Wiley: "Potter was a member of

the board?" To which said witness made answer as fol-

lows: "Yes, sir." The objection was on the ground that

the evidence offered was not the best evidence.

Seventh. The Court erred in permitting the witnesfx

Wiley to testify over the objection of counsel for plaintitf

in error as follows : "He ( Blanchard ) was a member of the

board and treasurer of the company." The objection was

on the ground that the evidence offered was not the best

evidence.

Eighth. That the Court erred in overruling the objec-

tion of counsel for plaintiff in error to the introduction in

evidence on the trial of said cause of the letter dated Octob-

er 16, 1894, addressed to C. C. Tautphaus, being plaintiff's

exhibit "I" and admitting it in evidence. Said objection

was on the ground that the evidence, does not show said

Edwin E. Phillips to have occupied any position with re-

spect to the plaintiff in error, and as not competent.

Ninth. That the Court erred in overruling the objec

tion of counsel for plaintiff in error to the introduction in

evidence at the trial of said cause, of the letter dated April

24, 1895, addressed to C. C. Tautphaus, being plaintiff's

exhibit "J," and admitting the same in evidence. Obje<;tion

was on the ground that Blanchard was not shown to be an

officer of the plaintiff in error, or that he ever signed or

ever saw the letter.

Tenth. That the said Court erred in directing or per-

mitting a judgment to be entered in this action in favor of

plaintiff and against defendant.

Brief of Argument.

The errors specified natually divide themselves into



three sepanilc chisses: The first (specifications one ;iml

two) relatinj; to the jidniission in evidence of the certiti

cates of ai>i)ointinent of \\'in^ an<l W'ih'v ; the second ( speci

fications three, four, five, six and seven ) rehitinj; to the ad

uiissiou of evidence to show the otticia! position of certain

persons clain»e<l by ]daintitT below to he otticers of the. de

fendaiit corporation ; and the third (specifications ei«:;lit and

nine) relating; to the admission in evidence of certain h-t-

ters.

/.

The contract l>einji denied tlie burden of proving its ex-

ecution was upon the phiintitt". The contract, which is not

under seal, is si«'ne<l ''Owyhee Land and Irri«»atiou ( oin

pany, by Whipj^le V. Phillips, President." To juove that

Phillips was indeed its president, plaintitf introduced in e\

idence, over defendant's objection, two certificates purix))-!

ing to be signed by IMiillips as president of the defendant

corporatidn. (Exhibit "A/' pages 33 and 34.) Tliesepa

l)ers which Avere admitted as if self proving are merely cei-

tified copies of the ce^rtificates of appointment (d' \>'ing and

Wiley as statutorj- agents upon whom service of summons

may be made. They were not admitted to prove the agency

of the»se persons—for which purpose they were com]»etent

under the Statutt—but were receivd as proof <d" a matter

entirely collateral thereto—the official position (d the per-

son signing.

We are unable to find the matter iliscusscd. cither in

the decisions or by the text writers, but it seems t«» us that

the true rule is this: Such a certificate is evidence of tin

ultimate fact it certifies and is evidence of nothing more.

It nuiy be claimed that if the Statute makes the acknowl

ed«»meut evidence of execution it therefore, by force of tin

{Statute, })r()ves everytliing necessarily included in a valid

execution and hence it becomes pi-oof of the (ttlicial posjiinii

of the i>arty signing and a<knowledging. If this be true



tlieu the certificiite becomes e.videnee of the very fact of cor-

porate existence since that fact is the basis upon which

the others must rest. Without a corporation there can be

no officer and lieiice no execution.

The application of the rule proves its falsity.

It must be remembered they were not introduced with

the view of showing that Phillips so frequently held him-

self out as president, that the corporation must be held to

have knowledge of that fact and hence be estopped. They

were offered to prove "that Phillips was president." (Page

33.) The doctrine of estoppel was not invoked either at

this point or elsewhere upon the trial of this case.

We think it clear that these certificates were not compe-

tent to prove the official position of Phillips. That they

are not the best evidence is equally clear under tJie de-

cisions hereinafter cited.

11.

Plaintiff was unable upon the trial to show any execu

tion of the contract in question nor any official authoriza-

tion of it. ( Page 32. ) He sought to relieve himself of this

embarrassment by showing "the contract and the work done

under it to have been within the knowledge and with the

consent of certain persons whom the plaintiff claimed to be

officers of the defendant and imembers of its board of direc

tors." (Pages 32 and 33.) He endeavored to show that

these persons were such officers by the testimony of the

plaintiff and one other witness who were permitted over

objection to state that Phillips, Blanchard and Potter were

respectiveh' president, secretary and treasurer of the de-

fendant, and that they and other persons were members

of its board of directors.

It will be noticed that they did not testify that these par-

ties were held out as such officials nor that they had acted

as such, nor any other similar matter of fact. Such evi-

dence is admissible on various grounds and tends to estab-



lisli citlicr ;in cstojUK'I jipiiiist tlic (Icfciidjiiit (ti- tluil llic

party is u do facto ottit-cr, but nvIutc the proof olfci-cd is

to the point that such a person is the [)rc.si(lcnl, the Itcsf

cviih'ncc is the hook of (he corporation itself. Tiiis is true

of an,v siniihir matter of whicli there is kept an official cor-

p(»rate record. Hence we believe that under the circum-

stances existing;- at the trial of this case the fact that certain

persons are officers and directors in the company could oidy

be proved by the official cor])orat<'. rec(U'ds showinji theii

election.

"There is much judicial authority to the j^eneral effect

that whenever it beconu's material, either as against a cor

poratiou or in its favor as against a stranger or between two

stragers to it, to prove what was done by it, that is to

prove its acts and transaction, its books and records arc-

admissible in evidence an<l are the best evidence for that

purpose."

Thompson on Corporations, Section 7734:.
«

"A natural consequence of the rule that the ((U-poi-ate

books and records are the best evidence of the acts and

transactions of a corporation is to exclude secondary cvi

deuce of such acts and doings where the books and reciunb!

are capable of being i>roduced."

Thompson on Corporations, Section 7735.

"The records of the minutes of a corporate me<'ting. if

there are any, are admissible in evidence, if properly an

thenticated but not otherwise, to prove what was done; and

they are the best evidence thereof within the rub* excludinj:

secondary evidence, without an excuse for failing !•> [mo

duce the best evidence."

Clark and Marshal on I'l-ivale C()ii)oi;it ions. Sfc

tion (),">(>.
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"The doctrine is well established that the transaction and

acts of a corporation may be proved by entries made in its-

books and such entries are considered the best evidence of

the acts of the corporation."

People vs. Oakland Co. Bank, 1 Douj?. 282.

Dennis vs. Joslin M. Co. 19 R. I. 666.

Herd vs. Hotchkis, 72 Conn. 472 (479).

Beeler vs. Highland University Co. 8 Kas. App. 89.

Haver vs. The N. H. Asyluni, 13 N. H. 532.

Coflfiu et al. vs. Collins, 17 Me. 440.

Hoggs vs. Lake Port A. P. Assn. Ill Cal. 354.

The plaintiff below by this character of evidence, having

proved that Phillips and Blanchard and Potter were of-

ficers and directors, his witness still over objection was

permitted to say, "The meeting discussed pursuance of the

work. I had come east at the request of the presi-

deu. The contract between the jjlaintitf and defendant

was discussed very fully." (Page 37.) In this m'anner

and not in any other was it shown that the corporation had

full knowledge of the contract and of the work done under

it ; and the necessity for proving- the execution of the con-

tract was dispensed with.

Exhibits "I" and "J" were admitted in evidence without

proof of their authenticity. As to exhibit "I" Mr. Taut-

phaus says, '"I do not recognize the hand writing." (Page

37.) And as to exhibit "J," "I do not recognize the signa-

turcs" (Page 39.) There was no other proof of genuine-

ness. The letters, if genuine and written by the company's

officers, are damaging evidence. As such evidence they

were offered, received and considerd. The error of these

rulings Avould seem plain.

Freeman Am'r. et al. vs. Brewster, 93 Ga. 648.
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The l?altiiii(>r<' .Vc Ohio Co. vs. .McWhiiniicN , :\i\ In<l.

48(1.

Nicliols vs. The Kinji^doin Iron Ore Co. .")( N. V. r>lS.

(Jartrcll vs. Stafford, lli Neh. 545.

\Vi' think the record shows very clraily many <'rrois ami

that they must have operated in the. snbstanlial injuiy of

the defendant below.

''It is a well settled rule that a reversal will he <]ire<t«Ml

unless it appears beyond doubt that the error complained

of would not and could not have prejudiced the rights of

the party."

Vicksburg and M. My. Co. vs. O'Brien, 119 U. S. *M).

Oilmer vs. Higley, 110 U. S. 47.

Percy vs. Cray, 5 Wall. 795.

We ask that the judgment be reversed.

Respectfully submitted,

WYMAN & WYMAN,
Attonicijs for Phiiiitiff' in llrror.
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IN THE

United States Circuit Court of Appeals,

FOR THE NINTH CIRCUIT.

THE OWYHEE LAND AND IRRIGATION COM.
PANY, Plaintiff in Error,

vs.

C. C. TAUTPHAS, Defendant in Error,

BRIEF OF DEFENDANT IN ERROR.

Upon Writ of Error to the United States Circuit Court

for the District of Idaho^ Central Division.

Statement of Facts.

This is an action to recover the balance due on ;i written

contract made and entered into hv and between the plain-

titf and defendant in error for the construction of a cer-

tain canal in Ow^'hee County, Idaho, in accordance with

certain plans and specifications, and at the price specified

in said contract. The defendant in its answer dcnictl the

execution of the contract sue<l on, the c(»iiii)leti()n an<l ac-

ceptance of the canal mentioned, and that there is any-

thing due upon said contract, by reason of the fact that

there was no contract entered into. By way of further an-

swer, plaintitf in error pleads a judgment oblainecl in

the lower court by the American Loan & Trust Company

against the defendant in error licicin, amounting to the

sum of 150.21, and that the same has not been ]>:ii(l. Un-

der tlie denials of the answer if it is sliown Iiy llie jdaintiff

that the contract sued on herein was entered iiit«» between



the parties, or between the defendant in error and tlie

President of the phiintiff in error, the plaintiff in error

afterwards ratifying the contract, tlien there is no dis-

pute as to any facts set up in the complaint, for the reason

that the denials are based solely on the ground that the

contract set forth was neyer made. The former action

pleaded by the plaintiff in error was for the foreclosure

of a lien, wherein the defendant in error claimed a lien

against the property of the plaintiff in error under the

statutes of Idaho. This action was dismissed upon the

ground that the Acts of the Legislature of the State of

Idaho upon which, as an equitable action, it was based,

were, under the rulings of the Supreme Court of Idaho,

unconstitutionally enacted, and, therefore, yoid; and the

record shows the only question raised and determined in

that action was as to the right of the defendant in error

to a lien upon the property of the plaintiff in error. This

decree of dismissal does not in any wise affect the right

of the defendant in error to sue for the amount due upon

the contract. The counter claim mentioned in sub-diyision

6 of the complaint is for the costs incurred in that suit,

and we are willing to concede is an amount owed by this

defendant in error to the plaintiff in error herein, and it

is a proper offset to the amount owed by the plaintiff in

error to the extent of the counter claim.

A jury in this case was expressly waiyed by written stip-

ulation between counsel for the respectiye parties.

Argument.

As we yiew this case under the decisions, a jury haying

been expressly waiyed by written stipulation, this Court

will not examine the eyidence to determine its sufficiency

and effect, but only inquire if there is any eyidence at all

to support the findings of fact. As to the weight and ef-

fect of the eyidence, the findings of the trial court were as

conclusiye as the yerdict of a jury.



state National U;ink of I'oi-t WOrili vs. Smitli, :{(;

C. C. A. 411'.

Lclnicn vs. Di.xoii, 148 U. S. 71.

It will bt' iioLiec'd that tlic plaiiililT in ciior lakes no

exception to the findiujiis of fact upon which tin- jiid^^inciit

herein is based, but asUs for a rcvci-sai of the judj^inent

upon the grounds that the Court behtw eri-eil in ihe a<l-

uiission of certain evidence ottered by the defendant in

error and objected to by the plaintitt" in error and excep-

tions saved, which said assignments are enumerated in

the transcript; so that the only questions raised on this

appeal are questions upon the introduction of certain evi-

dence and documents,

IVll the assignments of error raise the same general ques-

tion, but for convenience we will group them into three

separate groups. The first group includes assignments

Nos. 1 and 2, and are to the ett'ect that the Court erred in

overruling the objection interposed by counsel for plaintitt"

in error to the introduction in evidence of a certified c«q>y

of the certificate of appointment of Charles L. Wing and

A. J. Wiley, at ditferent times, as the statutory agents of

the corporation, and marked as plaintitt"'s Exhibits "A"

and ''B" herein, and found at pages 43 to 40 of transcript.

Counsel for plaintitt' in error base their objection upon the

ground that it was not the best evidence that Phillips was

the President of the. corporation, the ]»laintilV in erroi- here-

in. Even if counsel's contention is correct, and the certili-

cates themselves standing alone are not the best evidence,

still we find in the opinion of the Court, page 2J) of tran-

script, that a motion was made that the ]daintitt" in error

herein produce in evidence certain books and <locuments

relating to the contract, which it failed to do, ;nid at-

tempted to excuse such failure by tlic allidavit of its Treas-

urer, which was not deemed siiHicient by the Court below.



All of this is a matter of record in the lower court and

was taken into consideration by his Honor, Judge Beatty,

in making his findings and conclusions and judgment in

this case, as shown by the opinion at pages 28 to 30 of

the transcript, and even as secondary evidence, were prop-

erly admitted. But, we contend, that these documents be-

ing not only sealed with the seal of the corporation, but

acknowledged in due form by a proper officer, and filed

with the proper officer of this State in accordance Avith the

constitution and laws thereof, became a part of the records

of the plaintiff in error, and were, therefore, a portion of

the best evidence of the fact that Phillips was the presi-

dent of the plaintiff in error, and are sufficient, in the ab-

sence of any evidence to the contrary, to show that he ^y^s

such president. And again, this evidence is supported by

the evidence of the defendant in error, and also by the

evidence of A. J. Wiley, the undisputed agent of the cor-

poration in this State.

The second group includes 3, 4, 5, 6 and 7 of assignments

of error, pages 46-7 of the transcript, and are to the effect

that the Court erred in overruling objections interposed

by counsel for plaintiff in error to certain answers made by

defendant in error and the witness Wilej' while on the

stand, as to certain conversations had with the officers

of the company, and basing the objections upon the propo-

sition that such evidence was secondary evidence. If

the contention made by us in the first instance herein is

correct, to the effect that the plaintiff in error failed to

produce the records and documents asked for by the de-

fendant in error, then the rule is too well established to

admit of any argument or citation of authorities that

it was not error to admit secondary evidence showing that

the officers mentioned were officers of the corporation,

the plaintiff' in error herein, and such evidence was prop-

erly admitted.



Till' tliinl i^i'onp consists of assi«;iiin(Mits Xos. S jiikI 0,

Jiud arc to the clfcct that the Coiii't ciTcd in jtcniiiltin^^

phiintitf in error to introduce Exhil>its "1" and "J," whicli

were two letters, one dated Providence, Khode Island, Oc-

tober 16th, 1894, enclosini'- draft for September work, as

per contract, in the sum of |1,025.00, and the other dated

Providence, Khode Island, April 24th, 1895, addressed to

the defendant in error, enclosing draft for |2,025.00, cash

payment in full for work performed in Idaho dui-inj; the

month of March, as per contract, signed by the plaintiff in

error, H, K. Blanchard, Treasurer. What we have stated

heretofore applies to this group, in so far as the letters go

to show that Phillips was the President of the plaintiff

in error; bnt we contend that the letters were admissible

for what they were worth as relating to the transaction

in question.

Block & Sons vs. Darling, 140 U. S. 234,

The 10th and last assignment of error covers in fact

all the other assignments, but is not properly a part of

any of them, and is to the effect that the Court erred in

directing or permitting a judgment to be entered in favor

of the plaintiff, the defendant in errer here, and against

the defendant, the plaintiff in error here. Under this as-

signment we will argue what is, to our mind, an issue in

this case, and upon which, in our judgment, we are en-

titled to have the judgment in this case affirmed. As

heretofore stated, and under the decisions there ci'.ed. this

Court, as we understand the law, will sustain the findings

herein if there is any evidence to sustain them,

and will sustain the judgment if the findings are

sufficient. As to the first proposition we think there

can be no question but what, after resolving all

doubts in favor of the plaintiff in error, there is ample

tevidenc^ to support the findings in this case. For the sake
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of argument we will admit that the plaintiff in error never

had a regularly called meeting of the Board of Directors

to authorize the President thereof to enter into the con-

tract sued on herein; still, we contend that the record

shows conclusively that the plaintiff in error ratified the

contract by its silence and accepting its benefits, and in

support of this contention, we will briefly quote the evi-

dence as given at the trial, which, even though it might be

held was secondary in so far as it went to show that Phil-

lips was the President of the plaintiff in error, and was

authorized to make the contract sued on, still we contend

that it was proper to show the ratification of the contract

by the plaintiff' in error. Defendant in error testifies that

he entered into the contract with Mr. Phillips, who claimed

to be the President of the plaintiff in error, at Grand View,

Idaho, and at his request he went to Providence, Rhode

Island, and visited the offices of the company, and met a

number of the Board of Directors, also Mr. Blanchard,

the Treasurer, and that the manner of payment was modi-

fied there. (Trans, page 35.) Even if the contract Avas

unauthorized, we contend that it was, and especially, in

the absence of any findings to the contrary, ratified at

this meeting.

A. J. Wiley, the engineer and statutory agent of the

plaintiff in error, testifies, beginning on page 35 of the

transcript, that he was at the company's office at Provi-

dence, Rhode Island, at one time during the building of

the canal in question, and that there was a meeting of

the Board of Directors at the company's offices where five

mcflubers of the Board were present, including Potter, a

member of the Board, and Blanchard, a member and

Treasurer, and Phillips, the President, at which the pur-

suance of the work was discussed, and that the contract

between plaintiff in error and defendant in error was fully

discussed. Which evidence we think, taken in connection



Willi tlic evidence of Hie <lefeii(l;iiil in en-oi- jihove i-efei-re*!

(<), in (lie absence of any evidence \vliale\ci- (o the con-

trary, shows conclusively thai the Dii-eciois had full

kn()wled«i-e of the contract, and of (he work that had hi-en

[)erfoi'nie(l under it.

The defendant in error was recalled and testilied, he-

|»inuinj»' on pa^e 37 of transcript, as follows

:

"I received Exhibit T in due course of mail" (Exhibit

"F' beinj? hereinbefore referred to), "also received Exhibit

M' in due course of mail." Exhibit "J" being hereinbe-

fore referred to.)

It will be noticed that the contract between the j>arties

hereto was entered into in June, 1893, and immediately

thereafter work was commenced on said canal (trans, p.

3) and continued until defendant in error completed the

work, and the same was accepted b}' the engineer of the

plaintitf in error in January, 1896, nearly three years;

and during the whole of that time the company was in

correspondence with the defendant in error, and made some

paj'ments to him in accordance with the contract during

that time, and never made any objectUm to the contract, and

not only that, but have received the benefit of the labor

performed under said contract by the defendant in I'rror,

and the completed canal was turned over to them, and the

corporation, so far as the record shows, has never been

dissolved.

The question of ratification nuiy go to the jury on very

slight evidence when the act is plainly for the benefit of

the principal.

4 Thompson's Corporations, 5312.

Fleming vs. Marine Ins. Co. 33 Am. Dec. 33.

Pitts vs. Schubert, 30 Am. Dec. 718.

When the President of a corporafion executes in its be-

half, within the scoju' of its charter, a contract which re-
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quires the concurrence of the Board of Directors, and the

Board knowing that he has done so, does not dissent with-

in a reasonable time, it will be presumed to have ratified

his act. And when a contract is made by any agent of la

corporation in its behalf, and for a purpose authorized by

its charter, and the corporation receives the benefit of the

contract without objection, it may be presumed to have

authorized or ratified the contract of its agent.

Penn. Railway Co. vs. Keokuk and H. Bridge Co.

131 U. S. 371.

Martin vs. Webb, 110 U. S. 15.

Ind. Boiling Mill vs. St. Louis F. S. & R. Co. 120 U.

S. 259.

First Nat. Bank of Hailey vs. G. V. Bryan Mining

Co. 89 Fed. Rep. 439.

Fitzgerald, Etc. Co. vs. Fitzgerald, 137 U. S. 98.

As to the question of Avhether or not the findings

and conclusions in this case are suflicient to support the

judgment, we think an inspection of the findings and con-

clusions (pp. 22 to 26 of transcript) will conclusively show

that the Court has found on every material issue raised by

the pleadings, and are amply sufficient to sustain the judg-

ment.

We contend that the record fails to show that any error

has been committed in this case, but, on the contrary',

shows that the judgment herein should be affirmed.

Respectfully submitted,

HAWLEY & PUCKETT and

E. M. WOLFE,
Attorneys for Defendant in Error.














